





Admissions “Against Interest” in Ohio 


It has long been a requirement for the admissibility of the 
statements of a witness submitted to a court for purposes of prov- 
ing the truth of the matter asserted therein that they be based on 
his own knowledge of events. This is the rule against the admission 
of hearsay evidence. In general, the reasons advanced for this rule 
are that hearsay testimony is really that of a person not on the 
witness stand and thus not under oath, not available for cross- 
examination, not confronted by the person against whom he is testi- 
fying, and unavailable for observation by the jury as to his de- 
meanor. The rule, however, has been limited by many exceptions.' 
Generally, the exceptions provide that extra-judicial statements 
may not be related in court unless adequate reason for the una- 
vailability of the declarant as a witness exists and the statement 
itself is attended by some circumstantial guaranty of trustworthi- 
ness.? But one well-established rule of evidence dictates that out- 
of-court statements of a party to an action may be introduced as 
evidence against him.’ 


THEORIES OF ADMISSION 


As to the basis in reason of this rule and thus as to its scope 
and effect, the authorities are in conflict.4 Professor Greenleaf in- 
dicates that the party-declarant by making the statement has 
waived not only any objection he might have to its admissibility as 
evidence, but also the necessity of proof of the fact asserted.’ He 
states as follows: 

“Such evidence seems, therefore, more properly admissi- 

ble as a substitute for the ordinary and legal proof, either 

in virtue of the direct consent and waiver of the party, as 

in the case of explicit and solemn admissions; or on 

grounds of public policy and convenience, as in the case 

of those implied from assumed character, asquiescence or 

conduct.” 

This theory of the waiver of the requirement of proof of the fact 
admitted has not been applied by the courts. Rather, the declara- 





15 Wicmore, Evimence §1361 ff. (3d ed. 1940); 3 Jones, CoMMENTARIES ON 
Evipence §1075 (2d ed. 1926). 

25 id. §1420 ff. 

34 Wicmore, Evmence §§1048, 1049 (3d ed. 1940); 2 Jones, ComMENTARIES 
on Evipence §893 ff. (2d ed. 1926); 1 Greentear, Evipence §169 (13th ed. 1876). 

4See Morgan, Admission as an Exception to the Hearsay Rule, 30 Yale L. 
Journal, 355 (1921). 

51 GREENLEAF, supra, note 3. 
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tion is usually treated merely as evidence of the fact asserted.‘ 
The author does not point to any circumstance of trustworthiness 
justifying such use of an admission. Nor does he indicate a theory 
of admissibility in the event that the statement is treated merely 
as competent evidence. Another view is that admissions are re- 
ceived merely to impeach the claim of the opponent in the action,’ 
but not to prove the truth of the matter asserted in the statement, 
thus avoiding any heresay problem. This theory was advanced by 
Dean Wigmore in one of his earlier editions. However, the courts 
also have failed to apply this reasoning.’ Further, the courts have 
consistently refused to require the laying of a foundation for the 
introduction of admissions.!° 


A third theory submits that the out of court declarations are 
not received to prove the truth of the facts asserted therein, but 
as circumstantial evidence to show the state of mind of the party 
at a different time. Once the former belief of the declarant is estab- 
lished the facts which must have led to that belief are inferred. 
These facts, of course, are substantially the ones asserted in the 
declarant’s statement. By this process, the prohibition of the hear- 
say rule has been avoided, but the same result is reached as if an 
exception had been created to it.!! Unlike the earlier two views, 
this theory reaches results consistent with those of the judicial 
decisions. However, none of the three have been consistently ap- 
plied by the courts. Thus it would seem that out of court declara- 
tions by a party to a suit are admissible as evidence of the truth 
of the matter asserted therein, and not as a judicial admission of a 





64 WicMorE, supra, note 3, §1048. 

7 This is to be distinguished from the discrediting of a witness by his own 
prior contradictory statements. 

81 Wicmore, Evmence §1048 (1st ed. 1904). 

9 DeGroodt v. Skrbina, 111 Ohio St. 108, 144 N.E. 601, 603 (1924); Warder 
v. Fisher, 48 Wis. 338, 4 N.W, 470 (1880) where the court stated: “. .. When the 
witness who has made the contradictory statements out of court is also a 
party to the action, such unsworn statements are received, not only for the 
purpose of attacking the credibility of the sworn statements of the party, but 
for the purpose of establishing the truth of the unsworn contradictory state- 
ments themselves”; McManus v. Nichols-Chisholm Lumber Co., 105 Minn. 
144, 117 N.E. 223 (i908) where the court said: “All admissions by a party, 
made outside the record, if relevant to the issue, are admissible in evidence, 
and such evidence has a two-fold effect. It tends . . . to prove the fact 
in issue to which the admissions relate, and where they contradict the testi- 
mony of the party, the evidence tends to discredit him; or in other words, such 
evidence is admissible to prove the fact admitted and to discredit the party.” 

10 DeGroodt v. Skrbina, note 9, supra; Conrad v. Kerby, 66 Ohio App. 359, 
31 N.E.2d 168 (1940); McManus v. Nichols-Chisholm Lumber Co., note 9, 
supra. 

11 See Note 34 Harv. L. Rev. 205 (1920). 
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fact or as impeaching evidence. These statements then would seem 
to fall within the scope of the hearsay rule. 

The majority of American jurisdictions have allowed the in- 
troduction of admissions without the requirement of the customary 
elements for the existence of the average exception to the hearsay 
rule. Thus, it is not required that the declaration state facts con- 
trary to the declarant’s interest at the time of the statement!?, nor 
that the utterance be spontaneous or excited. Why then are admis- 
sions an acceptable form of testimony, especially with the declar- 
ant usually available as a witness? 

It would seem that the circumstantial guarantee of trustworthi- 
ness and the element of unavailability of the declarant are not 
needed in order to override any hearsay objections to the evidence, 
because such objections do not seem to be present in the case of 
admissions. Where B’s statement of a few months ago is related 
by a witness as evidence against B in an action, the objection of 
want of cross-examination does not seem important. B knowing all 
the facts surrounding the making of the declaration is in an ex- 
cellent position to question the witness, and he may take the stand 
himself to explain, deny, or qualify the related statement. This op- 
portunity now afforded B also solves the problem of the jury ob- 
serving his demeanor. Further, it seems clear that B should not 
be heard to object to a lack of confrontation or that he was not 
under oath when he made the statements. As the hearsay objec- 
tions are absent, it seems valid to say that admissions of a party 
to the suit are admissible because the hearsay rule is satisfied.’ 
In reality, this reasoning would seem to be the basis of the admissi- 
bility of admissions. 


A Source or ConFrusion 


The admissions of a party-opponent are to be distinguished 
from the exception to the hearsay rule for declarations against in- 
terest.'* This rule allows testimony as to the declarations of a de- 
ceased or insane declarant who is not a party nor in privity with 
a party to the suit. These declarations must have been character- 
ized by features disserving to the declarant’s interest which out- 





124 WicmorE, supra, note 3, §1049; State v. Anderson, 10 Or. 448, 454 
(1882) ; 

“But the admissibility of a party’s own previous statements or declara- 
tions in respect to the subject in controversy, or evidence against him, does 
not in any manner depend upon the question whether they were for or against 
his interest at the time they were made, or afterwards. The opposite party 
has a right to introduce them if relevant and voluntarily made .. . 

13 This is substantially the position taken by Dean Wigmore in his latest 
work. See 4 WicmoreE, supra, note 3, §1048. 

144 id. §1049, 1455 ff.; 2 JongEs, supra, note 3, §1164 ff. 
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weight those self-serving.'5 It is usually required that the declar- 
ant have no probable motive to falsify and have competent or pe- 
culiar knowledge of the facts involved.'® Obviously, this is a typical 
exception to the hearsay rule based on attending circumstances of 
reliability'’ and a necessity created by the unavailability of the de- 
clarant.!8 

However, some courts have confused the two doctrines by stat- 
ing that the admissions of a party-opponent are admissible because 
they were against the party’s interest when he made them.!? Extra- 
judicial declarations of a party would seem to satisfy the main hear- 
say objections as above explained regardless of their disserving or 
self-serving nature.?° Where in response to a demand by A for the 
payment of a debt of one hundred dollars B asserts the debt is only 
fifty dollars, B has made a self-serving declaration. Yet in a later 
action by A for the fifty dollars, B’s statement is competent as an 
admission. The self-serving feature should affect the credibility of 
the evidence, as the statement would seem to be more reliable if 
the declarant had been relating facts contrary to his pecuniary or 





155 WicMmore, supra, note 1, §1464 and cases cited. 


16Ibid. See also State v. Campbell, 21 Ohio Dec. 851, 11 Ohio NP. 
(N.S.) 673, affd. 86 Ohio St. 335, 99 N.E. 1133 (1911) where the court 
quoted, and approved authority as follows: ““Verbal declarations are received 
in evidence in an action between third parties, when accompanied by the 
following prerequisites: 1. The declarant must be dead; 2. The declaration 
must have been against the pecuniary interest of the declarant at the time 
it was made; 3. The declaration must be of a fact in relation to a matter con- 
cerning which the declarant was immediately and personally cognizable; and 
4. The court should be satisfied that the declarant had no probable motive to 
falsify the fact declared.’” 


175 id. §147; 1 Greenleaf, Evidence §148 (13th ed. 1876) where it is 
stated: “The ground upon which this evidence is received, is the extreme im- 
probability of its falsehood. The regard which men usually pay to their 
own interest is deemed a sufficient security, both that the declarations were 
not made under any mistake of fact, or want of information on the part of 
the declarant, if he had the requisite means of knowledge, and that the 
matter declared is true.” 


18 See Morgan, Declarations against Interest, 5 Vand. L. Rev. 451 (1952). 


19 Baird’s Estate, 193 Cal. 225, 223 Pac. 974 (1924); see discussion citing note 
23, infra. 

20This is said to be the rule in all jurisdictions. 4 WicMmore, supra, 
note 3, §1048 stating “. . . no Court ever yet excluded an opponent’s ad- 
mission because of such a limitation”; State v. Willis, 71 Conn. 293, 41 Atl. 
820 (1898): “Admissions are not admitted as testimony of the declarant in re- 
spect to any facts in issue; ... They are admitted because conduct of a par- 
ty to the proceeding, in respect to the matter in dispute, whether by acts, 
speech, or writing, which is clearly inconsistent with the truth of his con- 
tention, is a fact relevant to the issue.” 
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proprietary interest.?! But it is hard to see how the matter of in- 
terest affects the existence of the aforementioned hearsay objec- 
tions. In the case of the declarations against interest exception, the 
disserving character of the statement aids in giving it sufficient 
probative value to override any objectionable features, but the 
traditional hearsay characteristics would seem to remain. 


Earty CoNFUSION IN OHIO 


Certain early Ohio cases apparently failed to recognize the 
existence of the doctrine of admissions and tried to place the state- 
ments of a party-opponent within the framework of the exception 
for declarations against interest.?? This is illustrated by Webster 
v. Paul.** There Paul sought recovery in an action in contract al- 
leging that Webster and Hubbard were partners. Hubbard claiming 
not to be jointly liable attempted to prove statements of Webster 
as to the dissolution of the partnership. In holding the evidence in- 
admissible, the court said: 

“There is a rule which allows declarations against the in- 

terest of the persons making them, and for that rule the 

reason is given. 1 Greenl. Ev., sec. 147. But that rule re- 

quires the declarant to be deceased. Here he is living, is a 

party to the record, and, as the law now stands, might 

have been examined as a witness...” 


This confusion is also illustrated by the court’s citation of 
Greenleaf’s section on the declaration against interest exception.’* 
Yet the doctrine of admissions would clearly be applicable in this 
case. In Thompson v. Thompson,”’ the court said by dictum that the 
basis for the competency of admissions is that they are against the 
interest of the party when made. In support of this assertion, the 
court again quoted Greenleaf’s treatise.2° A later Ohio case, Rapp 
v. Becker,?’ involving an action to set aside a will, expressly held 
that the out of court statements of a party were inadmissible. The 
court said that the declarations were made during the lifetime of 
the testator, and that they were not against the declarant’s interest 
as she could have had no interest under the will at that time. 





214 Wicmore, supra, note 3, §1048: “However, any attempt to stress this 
distinction tends to vain logical quibbles, and should not be made the basis 
of any instruction on the weight of the evidence.” 

22 Richardson v. Hughes, Wright, 648 (1835); Webster v. Paul, 10 Ohio St. 
531 (1860); also Samuel Wymond Cooperage Co. v. Thompson, 8 Ohio N.P. 347 
(1900), aff'd 64 Ohio St. 589, 61 NE. 1151 (1901). 

2310 Ohio St. 531, 536 (1860). 


24See note 17, supra. 

2513 Ohio St. 356 (1862); see also Dunn v. Cronise, 9 Ohio 82 (1839). 
26 See note 17, supra. 

2726 Ohio Cir. Ct. 321 (1904). 
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LaTEeR Onto CASES 


With these cases among the early Ohio precedents, later state- 
ments by the courts concerning a party’s admissions against inter- 
est are perhaps more understandable.” In Goz v. Tenney,”? the 
plaintiff offered defendant’s report to his insurance company, and 
in passing upon its admissibility, the supreme court made the fol- 
lowing statement: 

“'..any statement against interest is always compe- 
tent to be shown; it matters not to whom the statement is 
made. The statement... to an insurance company embody- 
ing such declarations against interest is not an exception 


to this rule...” 
In DeGroodt v. Skrbina,° the court spoke of certain admissible 
evidence as an “admission against interest.” In ruling upon the ad- 
missibility of statements of a predecessor in interest, the court in 
Latham v. Clark}! stated as follows: 

“ .. where a declarant was in a position to have knowl- 

edge of the facts, and such admission is against the interest 

of the declarant, as where it may be construed to amount 

to an acknowledgement of an indebtedness to some other 

person...” 
In Abbott v. Cocke,** the court of appeals made the following state- 


ment: 


“The members of this court do not understand that in Ohio 
there exists any degree of uncertainty concerning the ad- 
missibility of a declaration against interest made by the 
defendant. . .” 

The extra-judicial statements involved in all of these cases were 


to the pecuniary or proprietary disadvantage of the declarant at 
the time made, and were admitted in evidence. Thus, none of these 
cases constitutes a direct holding that a statement must be against 
the maker’s pecuniary or proprietary interest. Rather, these state- 
ments are at most dicta to the effect that an attempt to introduce 
an opponent’s declaration which is self-serving in nature would 
fail. Possibly, the use of the words, “against interest,” in many of 
these cases, is with reference to the problem of relevancy. For the 





28Goz v. Tenney, 104 Ohio St. 500, 136 N.E. 215 (1922); Smith v. The 
Cleveland Ry. Co., 30 Ohio App. 21, 164 N.E. 59 (1928); DeGroodt v. Skrbina, 
111 Ohio St. 108, 144 N.E. 601 (1924); McNaughton v. Presbyterian Church, 35 
Ohio App. 443, 172 N.E. 561 (1930); Latham v. Clark, 120 Ohio St. 559, 146 
N.E. 685 (1925); Taplin-Rice-Clerkin Co. v. McMahen, 31 Ohio App. 365, 166 
N.E. 695 (1929); Abbott v. Cocke, 29 Ohio L. Abs. 504 (1938), (Motion to certify 
record overruled, Oct. 13, 1938); 17 O. Jur., Evidence §232: “. . . the rule is 
well established that admissions and declarations against interest may be 
given in evidence against the declarant . . .”; Merzier, Trian Evipence §177 
(1920). 

29 Ibid. 

30 Ibid. 

31 Ibid. 

32 Ibid. 
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statements must exhibit the quality of inconsistency with the facts 
now asserted by the declarant in the case at bar.** 

A survey of the recent Ohio cases leaves the writer with an 
impression that the court’s use of the language, “admissions against 
interest,” may be only of vestigal significance. Some Ohio cases 
have also applied the doctrine of admissions to statements against 
the interest of the party when he made them, but without an in- 
clusion in the ruling of the words “against interest.’3+ The phrase 
may have been carried over from the older cases, in which the 
confusion with the declarations against interest exception persist- 
ed. 

Further, if seems noteworthy that in none of these Ohio cases 
was the question ever raised and discussed as to whether an extra- 
judicial admission actually was against the declarant’s interest 
when made. Yet in some it would seem to be arguable.*5 In Stribley 
v. Welz,** the plaintiff in an action for a breach of promise to marry 
introduced as admissions love letters written to her by the defend- 
ant. The case does not reveal the content of the letters, but it is 
reasonable to assume that the defendant’s statements were self- 
serving when written. However, their admissibility was not ques- 
tioned. In the McMahen case,’ where the defendant in negotiating 
the sale of a heating unit promised a fifty degree temperature in 
the plaintiff's garage, the court held the statements competent as 
admissions against interest. However, a self-serving feature seems 
to be present. Often people are inclined to distrust a salesman be- 
cause his statements are said to be to his interest. Dean Wigmore 
indicates that in a sales situation the false statement that a specific 
act had been accomplished would be to the salesman’s interest.** 
In Wade v. State,3° the defendant’s earlier statements to a grand 
jury were admitted against him. Although it clearly appeared to 
the court that these statements were induced by a hope of immun- 
ity from prosecution, the question of the interest of the declarant 





334 Wicmore, Evmence §1048 (3d ed. 1940). 

34 Satchell v. Doram, 4 Ohio St. 542 (1855); Edgar v. Richardson, 33 Ohio 
St. 581 (1878); Freas v. Sullivan, 130 Ohio St. 486, 200 N.E. 639 (1936) where 
syllabus eight reads as follows: “Admissions of alleged tort-feasor, made two 
weeks after a collision relative to his individual responsibility in causing such 
a collision, are competent against such tort-feasor.” 

35 Stribley v. Welz, 8 Ohio Cir. Ct. 571 (1894); Taplin-Rice-Clerkin Co. v. 
McMahen, note 28, supra; Wade v. State, 15 Ohio Cir. Dec. 279, 2 Ohio Cir. 
Ct., N. S., 189 (1903), aff'd. 70 Ohio St. 463, 72 N.E. 1166 (1904); McDevitt v. 
Morrow, 57 Ohio L. Abs. 281, 94 N.E.2d 2 (1952). 

368 Ohio Cir. Ct. 571 (1894). 


37 See note 28, supra. 
384 WicMoRE, supra, note 33, §1048 n. 4. 
39 See note 35, supra. 
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in making them was not considered. In McDevitt v. Morrow,” the 
allegations in a petition to cancel a deed, that the deed had been 
executed and delivered, constituted an “admission against inter- 
est” to prove the delivery of the deed. Although allegations in a 
pleading are usually self-serving, this evidence was admitted with- 
cut objection. Perhaps this question of the declarant’s interest at 
the time he made the statement did not concern the court because 
the use of the terminology, “against interest,” was solely with re- 
gard to the matter of relevacy.*! 

If it can be said, as the older Ohio cases indicated, that an ad- 
mission of a party-opponent must be against his interest at the 
time he made the statement as is required by the declarations 
against interest exception to the hearsay rule,‘*? then it would seem 
that it is solely the declarant’s pecuniary or proprietary interest 
that is involved.*? Yet it has been held in Ohio that the admissions 
of a defendant are admissible against him regarding transactions 
that affect only his liability to a criminal penalty.** In State v. 
Mueller,‘5 conversations with a defendant at his office were compe- 
tent as admissions that he was illegally practicing medicine without 
a license in violation of Onto Rev. Cope § 4731.41. In State v. 
Hirsch“ involving a prosecution for occupying a room with an ap- 
paratus for recording wagers in violation of Onto Rev. Cope 
§ 2915.09 statements of the defendant to a police officer were ad- 
mitted in evidence. These cases are authority for the proposition 
that the Ohio courts have abandoned the conception that the re- 
quirement as to the interest of the declarant at the time he made 
the statement is the same for admissions as for declarations against 
interest. It could be said that these courts have taken the position 
that the statements are also admissible if they are against the op- 
ponent’s penal interest when made. This seems unlikely, however, 
in view of the fact that the English and American courts have con- 
sistently imposed the requirement of pecuniary and proprietary in- 
terest upon statements admissible because of their disserving fea- 
tures.*” 

Another line of cases has developed in Ohio in which the ques- 





40 Ibid. 

41 See discussion citing note 33, supra. 

42 See discussion citing note 22, supra. 

43 See note 16, supra, and note 60, infra. 

44 State v. Mueller, 41 Ohio App. 102, 179 N.E. 503 (1931), error dismissed 
124 Ohio St. 655, 181 N.E. 880 (1931); State v. Hirsch, 23 Ohio Op. 128, 8 Ohio 
Supp. 128 (1948). 

45See note 44, supra. 

46 Ibid. 

475 Wicmore, supra, note 1, §1476; Neighbors v. State, 121 Ohio St. 525, 
169 N.E. 839 (1930); Donnely v. United States, 228 U.S. 243 (1913). For a con- 
trary holding, see Sutter v. Easterly, 354 Mo. 282, 189 S.W.2d 284 (1945). 
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tion of the true nature of admissions was direcily presented. The 
introduction of the admissions was claimed to be objectionable be- 
cause the declarant had not been questioned in court as to the 
statement. These courts distinguished between the admissions doc- 
trine and the introduction of a witness’s prior inconsistent state- 
ments which requires the laying of a foundation. In stating the 
basis for the competency of admissions, they made no reference 
to any necessity that statements be against the maker’s interest. 
In DeGroodt v. Skrbina,** the court quoted 2 Jones, COMMENTARIES 
on Evipence § 236: 

“ Tt has always been competent to show admissions 
made by the parties to the record whether the admissions 
were made while testifying as a witness, or were made 
upon the streets. Such statements are evidence for the ad- 
verse party. If the testimony is of such a character as to 
constitute an admission of the party, it is not necessary to 
lay the foundation for its reception... The reason for the 
admission of such statements is both clear and compelling. 
They are admitted because conduct of a party to the pro- 
ceeding, in respect to the matter in dispute, whether by 
acts, speech, or writing, which is clearly inconsistent with 
the truth of his contention, is a fact revelant to the 
issue...’” 

Rather, this language of the court is consistent with the orthodox 
explanation of the doctrine.*’ 


THE SITUATION IN OTHER JURISDICTIONS 


The use of the phrase, “admissions against interest,” is com- 
mon to several states besides Ohio.5° However, no case has been 





48 See note 28, supra. 

49 See discussion citing note 13, supra. 

50 Togni v. Slocomb, 12 Cal. App. 733, 108 Pac. 723 (1910): “This was clear- 
ly admissible as an admission against interest, and as indicative of appel- 
lant’s understanding of what property he was purchasing”; Donoghue v. 
Hayden, 38 Cal. App. 550, 208 Pac. 1007, 1008 (1922): “It was voluntarily 
made and it constituted an admission against interest”; 10 Cal. Jur., Evidence 
§307; La Sell v. Tri-States Theatre Corporation, 235 Iowa 492, 17 N.W.2d. 89, 94 
(1945); Northrup v. Colter, 150 Mo. App. 639, 131 S.W. 364, 366 (1910); “...the 
oral testimony as to plaintiff's advising Capt. Alt to accept the proposi- 
tion neither tended to prove an admission against interest, nor that he 
had accepted a proposition which was never made”; Grodsky v. Consoli- 
dated Bag Co., 324 Mo. 1067, 26 S.W.2d 618, 620 (1930): “There is a clear dis- 
tinction as to admissibility of declarations by a witness not a party to the 
action ... , and declarations against interest by a party to the action”; Gen- 
try v. Benge, 129 Neb. 493, 261 N.W. 854, 855 (1935): “It is a well-settled 
rule that admissions of a party against interest made in court or out of 
court . . . are admissible in evidence against such party”; Kellner v. Whaley, 
148 Neb. 259, 27 N.W.2d 183, 189 (1947): “Any statement made by or 
attributable to a party to an action which constitutes an admission against 
his interest and tends to establish or disprove any material fact in the case 
is competent against him”; Kiener v. Steinfeld, 137 N.J.L. 679, 61 A.2d 305, 
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found which rejected an opponent’s extra-judicial statement be- 
cause it was not against his interest at the time it was made.*! Some 
of the decisions of these jurisdictions have indicated that the reason 
prompting the use of words “against interest” may be other than 
to require that the statement be made against the opponent’s in- 
terest.°? In the Bintz case, the New York court indicated that the 
admission need not be made against the party’s interest. Yet other 
New York cases contain language similar to that of the Ohio 
cases.54 In the Pansini case,55 the California court used language 
indicating that the words, “against interest,” may relate only to 
the problem of relevancy mentioned earlier.*® 
“..as shown by the cases cited by appellants on this 

point, in order to bring a statement or declaration within 

the operation of the rule contended for it must be shown 

that the statement or declaration was signed or made by 

the party against whose interest it is sought to have it 

apply; and that is not the situation here presented.” (Em- 

phasis supplied). 

In the Hoeffner case,5’ the Missouri court stated as follows: 


“'..an admission against interest comprises any state- 
ment of a party inconsistent with his claim in an action 
and therefore amounting to proof against him...” 





306 (1949): “There can be no doubt of the admissibility in evidence of ad- 
missions against interest”; Reed v. McCord, 18 App. Div. 381, 46 N.Y.S. 407 
(1897) aff'd in 160 N.Y. 330, 54 NE. 737 (1897): “It may be assumed that, 
at the time of the inquest, he acted as an employer usually would act... , and 
that this admission against his interest was not without some foundation of 
information”; Jackson v. Dickman, 256 App. Div. 925, 9 N.Y.S.2d 688 (1939) 
reargument denied 256 App. Div. 1003, 11 N.Y.S.2d 1003 (1939): “It is not 
a prerequisite to the receipt of an admission made by a party against his 
interest that such an admission be under oath”; Stanford v. Holloway, 25 
Tenn. App. 379, 157 S.W.2d 864, 870 (1942): “The statement . . . should not 
be taken as an admission against interest”; Stewart v. Miller, —— Tex. 
Civ. App. ——, 271 S.W. 311, 316 (1925): “. . . his subsequent acts and declara- 
tions were not competent as admissions against interest”; American Nat. 
Ins. Co. v. Villegas, —— Tex. Civ. App. ——, 32 S.W.2d 1109, 1111 (1930): 
“The evidence was admissible as admissions against interest”; 17 Tex. Jur., 
Evidence $224. This collection of cases is by no means comprehensive, but 
is merely intended as an example of the situation in some other jurisdictions. 

514 Wicmore, supra, note 28, §1048. 

52 Bintz v. Mid City Co., 223 App. Div. 533, 229 N.Y.S. 390 (1928); Pan- 
sini v. Weber, 53 Cal. App. 2d 1, 127 P. 2d 288 (1942); Hoeffner v. Western 
Leather Clothing Co., Mo. App. , 161 S.W.2d 722 (1942); So- 
browolski v. Glowacki, 136 N.J.L. 167, 54 A.2d 758 (1948); Dvorak v. Kucera, 
130 Neb. 34; 264 N.W. 737 (1936). 

53 See note 52, supra. 

54See note 50, supra. 

55 See note 52, supra. 

56 See discussion citing note 33, supra. 

57 See note 52, supra. 
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In the Sobrowolski case®* the New Jersey court made the fol- 
lowing statement: 


“admissions against interest are receivable against the 
party-opponent because they have the quality of inconsis- 
tency with his present claim, i.e., with the facts affirmed in 
the pleadings or in the testimony....” 


In the Dvorak case,®® the Nebraska court indicated as follows: 
“...The evidence offered was in the nature of admis- 

sions, but such are ordinarily received only when against 

the interest of the party making them, not as evidence in 

his favor.” 
These definitions indicate that admission is competent as evidence 
because it is against the party’s interest at the time of the trial. 
They do not indicate that the statement must be to the defendant’s 
pecuniary or proprietary disadvantage when made even though the 
courts refer to the evidence as an admission “against interest.” 

It is improbable that the words, “against interest,” used in 
many of the Ohio cases, state a requirement that the admission be 
against interest when made. Cases arising under the declarations 
against interest exception to the hearsay rule often involve a care- 
ful consideration of the question of whether the statements were 
actually against the declarant’s interest when made.© But as point- 
ed out earlier, such has not been the case with the admissions 
doctrine. However, the frequent use of the words is understand- 
able in light of the very early Ohio cases,®! and of the fact that 
very often admissions are in fact made against the declarant’s in- 
terest. Further, as the words, “against interest,” may be construed 
to apply to the relevancy problem, they would not appear to be 
used out of place even to a court that would not require admissions 
to be made against the declarant’s interest. The way would seem 
to be open for an Ohio court when directly presented with the 
question to hold that an admission need not be against the interest 
of the opponent at the time he made it, thus following the weight 
of American authority. 


CoNCLUSION 


The admissions of a party-opponent seem to be competent as 
evidence because the hearsay objections are not present in the case 
of these extra-judicial statements. Therefore, it would not seem to 





58 Ibid. ° 

59 Ibid. 

60See note 16 supra; Bird v. Hueston, 10 Ohio St. 418 (1859); In Re 
Rahe’s Estate, 12 Ohio Dec. 590 (1902); Second Nat. Bank of Bucyrus v. First 
Nat. Bank of Columbus, 7 Ohio App. 68 (1917); Helmig v. Kramer, 48 Ohio 
App. 71, 192 N.E. 388 (1934). 

61 See discussion citing note 22, supra. 
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be required that the statements be against the pecuniary or pro- 
prietary interest of the declarant when they are made. However, 
some courts have stated that this is a requirement for their ad- 
missibility. The Ohio cases frequently contain the language, “ad- 
missions against interest.” It is believed that this is not to require 
that the statements be made against the opponent’s interest, but 
merely that the admissions be relevant by being against the op- 
ponent’s interest at the time of the trial. 


Robert E. McGinnis 














Condemnation Of Depleted Underground 
Reservoirs For Gas Storage Areas 


One of the most pressing problems facing the gas utilities today 
is the inability to deliver sufficient quantities of gas to meet con- 
sumer demands on winter days of peak operation. The supply in 
the Southwest is plentiful, but because of the tremendous increase 
in the amount of gas delivered annually to northern markets, 
transmission and distribution headaches in the market area have 
arisen.! 

Getting the gas to the point of consumption at the precise 
time it is required by the public is the specific problem. When the 
demand increases, the supply at the market is drawn upon to a 
greater extent than it can be replenished. Pressure troubles de- 
velop, and industrial plants and domestic users are asked to cur- 
tail. The completion of the Gulf Interstate supply line in Novem- 
ber, 1954, will help somewhat, but is by no means a solution to 
the supply shortage. 

Many utilities have found that the use of depleted underground 
gas sands as storage reservoirs greatly increases the supply avail- 
able in cold weather as the gas accumulated and stored during 
the summer months can be easily injected into the supply lines 
near the points of increased consumption.” Wells which formerly 
produced are natural containers for underground storage. When 
left vacant, they can be refilled with gas simply by reversing the 
producing procedure and pumping gas back into the earth. 

Being migratory in nature, gas has no fixed situs but it does 
constitute part of the land in which it tarries for the moment. The 
owner of the land alone has the right to extract it, and he may 
capture all or any part of the contents of a pool without violating 
the rights of his neighbors, although his action diminishes the 
common supply.* It is evident that 100 per cent of the storage 
rights on a contemplated tract, including the surrounding fringe 
area, is necessary before any project may be undertaken. Gas dis- 
tributors have been generally successful in leasing storage rights. 
Most landowners welcome the standard $200 per well annual pay- 
ment, but a few hamper the success of an entire storage pool by 


1In Ohio alone the annual delivery since 1946 has doubled, while seven 
times more homes use gas for heat than in pre-war years. Information Dept., 
The Ohio Fuel Gas Co., Columbus, Ohio. 

2 On Dec. 18, 1953, 55 per cent — 593 million cubic feet — delivered by Ohio 
Fuel, came from underground storage. Information Dept., The Ohio Fuel Gas 
Co., Columbus, Ohio. 

3 Ohio Oil Co. v. Indiana, 177 U.S. 190 (1900); Kelley v. Ohio Oil Co., 57 
Ohio St. 317, 49 N.E. 399 (1897). 
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refusing to lease at any price. Thus, the interest of one or several 
individual landowners seriously hampers adequate service to the 
public. 

The gas distributors, therefore, as public utilities, desire to 
acquire the right to store gas underground in depleted reservoirs 
by condemnation proceedings under the right of eminent domain. 
The solution demands a look at condemnation proceedings in gen- 
eral, existing statutes, and judicial interpretations. 

The use of and justification for the power of eminent domain 
are sufficiently well understood to allow the omission of any gen- 
eral discussion of the subject at this point. However, the require- 
ment that the power be used for the welfare of the public must 
be borne in mind throughout.® In general, it must be remembered 
that the power lies dormant in the state until exercised, but that 
the state of Ohio may delegate the power to subordinate agencies, 
including private corporations. When so delegated the statute 
making the grant must be strictly followed and the public use 
clearly evident.’ Note, however, that the power need not be ex- 
pressly conferred if it appears in the statute by clear implication.® 
That the power is of practical value in serving the public is obvious 





4Scott v. Toledo, 36 Fed. 385 (6th Cir. 1888); Kohl v. United States, 91 
U.S. 397 (1875); Pontiac Improvement Co. v. Cleveland Metropolitan Park 
District, 104 Ohio St. 447, 135 N.E. 635 (1922). 

5 Western Union Telegraph Co. v. Louisville and Nashville Railway Co., 
270 Ill. 399, 110 N.E. 583 (1915). 

6 By the Ordinance of 1787, the territorial government was limited in the 
general right of eminent domain by the requirement that compensation should 
be paid when public exigencies make the taking necessary, ORDINANCE OF 
1787, Arr. II. This was superseded by a similar provision in the Ohio Con- 
stitution of 1802, Onto Const., Arr. VIII, §4 (1802), and the Constitution of 
1851, Onto Const., Art. I, §19; Onto Const. Arr. XIII, §5, which added 
limitations with respect to when compensation should be paid or secured 
and how it should be assessed. Missouri v. Union Electric Light and Power 
Co., 42 F. 2d 692 (N.D. Mo. 1930); Richland School v. Overmeyer, 164 Ind. 382, 
73 N.E. 811 (1905). , 

7 Hatch v. Cincinnati and Indiana Railroad Co., 18 Ohio St. 92 (1868); 
Zanesville v. Zanesville Telegraph and Telephone Co., 64 Ohio St. 67 (1901); 
Cincinnati v. Vester, 281 U.S. 439 (1930); Cincinnati v. Louisville and Nash- 
ville Railroad Co., 88 Ohio St. 283, 102 N.E. 951 (1913); NicHots, Eminent 
Domain §3.213 (1950) “Even when the power has been expressly granted, 
the grant, itself, and the extent thereof will be construed strictly against 
the grantee. The latter will not be allowed to take the lands of another un- 
less such right comes clearly and unmistakenly within the limits of the 
authority granted. Whatever is not plainly given is to be construed as 
withheld.” But see, Covington and Cincinnati Bridge Co. v. Magruder, 66 
Ohio St. 455, 475, 59 N.E. 216 (1900). “While the legislative grant should be 
strictly construed, it should not be technically construed so as to defeat the 
purpose of the grant.” 

8 Oakland Club v. South Carolina Public Service Authority, 110 F. 2d 
84 (4th Cir. 1940). 
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from its delegation to such varied agencies as bridge, cemetery, 
canal, electric light and power, irrigation, loggery, railroad, tele- 
phone and telegraph, water and pipeline companies.® 

Unfortunately, as with so many legal phrases the term “public 
use” has been given many definitions but no precise meaning. The 
discussion of the Sixth Circuit Court of Appeals in Irrigation Co. 
v. Klein is fairly typical.!° There it was said that the legislature 
determines “when” the power of eminent domain may be ex- 
ercised by private persons and corporations for public uses, and 
the character, quality, method, and extent of such exercise; but 
the courts determine “what is” a public use. It is understandable 
why the decisions of the various states are irreconcilable. By the 
weight of authority public use under the law of eminent domain 
is not the equivalent of public benefit, public convenience, or public 
welfare, but in order to make use a public one, there must be a 
right on the part of the public, or some portion of it, or some 
public or quasi public agency on behalf of the public, to use the 
property after it has been condemned." But the recent pronounce- 
ment by the Supreme Court of Ohio in State v. Ruh,' indicates 
that the phrase “for public use” found in Article I, Section 19 of 
the Ohio Constitution is to mean the same as if it had read “for 
the public welfare.” 


It is not the number of people who use the property taken 
that determines whether the use is or is not a public one. A use 
does not fail merely because immediate enjoyment of it is limited 
to a small group or even to a single person.'* An appropriation 
should not fail simply because it also promotes a private incidental 
interest.'t The Supreme Court of California said that “in determin- 
ing whether the taking of property is necessary for public use, not 





9See 29 C.J.S., Eminent Domain, §24. Equally important is the factor of 
the property owner’s right to a constitutional statute, Nichols v. Cleveland, 
247 Fed. 731 (6th Cir. 1917), and a taking within the power granted, Pontiac 
Improvement Co. v. Cleveland Metropolitan Park District, 104 Ohio St. 447, 
135 N.E. 635 (1922). While the requisite finding that the taking is necessary 
is a legislative matter, Sears v. Akron, 246 U.S. 242 (1918), it may be dele- 
gated to a private corporation, State v. Ferguson, 155 Ohio St. 26, 97 N.E. 2d 
660 (1951); Geisy v. Cincinnati, W. & Z. R.R. Co., 4 Ohio St. 308 (1854). 

10Lake Koen Navigation, Reservoir and Irrigation Co. v. Klein, 63 
Kan. 484, 65 Pac. 684 (1901). 

11 Shasta Power Co. v. Walker, 149 Fed. 568 (N.D. Cal. 1916); See note, 
54 A.L.R. 7 (1928). 

12 State ex rel. v. Rich, 159 Ohio St. 13, 25, 26, 110 NE. 2d 778 (1953) 
which limits paragraph three of the syllabus in Pontiac Improvement Co. v. 
Cleveland Metropolitan Park District, 104 Ohio St. 447, 135 N.E. 635 (1922). 

13 U.S. v. Boyle, 52 F. Supp. 906 (N.D. Ohio 1943), affirmed in Cleveland 
v. U.S., 323 U.S. 329 (1945). 


14 State v. Rich, 159 Ohio St. 13, 25, 26 110 N.E. 2d 778 (1953). 
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only the present demands of the public, but those which may be 
fairly anticipated in the future, may be considered.” “Public uses 
are not limited, in the modern view, to matters of mere business 
necessity and ordinary convenience, but may extend to matters 
of public health, recreation and enjoyment.”'® The Minnesota 
court has stated: “No question is made of the right ...to condemn 
property for boulevards, pleasure drives, etc....and numerous 
other purposes which contribute to the general good and well- 
being of the community.”"7 If the courts were to supply such views 
in condemning for the right to store gas underground, it seems as 
though the gas utilities would have no trouble in showing that 
the use of storage would be a public one. No one would deny that 
supplying cities and homes with gas is not a service to the public, 
which the public has a right to demand. In times like the present, 
when the supply of gas is so inadequate that many consumers 
desiring gas for heat are not permitted its use, it seems that any 
facility which is reasonably required to make possible adequate 
service would be a public use by being for the public welfare. 
It is apparent from the conditions of the Ohio gas utilities on days 
of peak operation, that the need of an adequate storage supply near 
the point of consumption, is indeed pressing. Evidence of this is 
abundant.'* 


Onto STatTuTORY PROVISIONS 


The courts have not been hesitant to subject private business 
to public regulation when the business is devoted to public use 
to such an extent as to create a peculiarly close relationship be- 
tween the business and the public.'® An obligation is said to be 
raised on the business’ part to be reasonable in dealing with the 
public.”° The obligation of these “public utilities” is that of service 
to, or readiness to serve, an indefinite public (or portion of the 
public) which has a legal right to demand and receive the services 
and commodities.”! 


Ohio, by statute, has recognized artificial and natural gas 





15 Central Pacific Railway Co. v. Feldman, 152 Cal. 303, 309, 92 Pac. 849 
(1907). 

16 Rindge Co. v. County of Los Angeles, 262 U.S. 700, 707 (1923); See, 
infra, note 73. 

17 State ex rel. Twin City Building and Investment Co. v. Houghton, 144 
Minn. 1, 174 N.W. 885, 887. 

18 See, supra, note 17. 

19 Munn v. Illinois, 94 U.S. 113 (1876); Wolff Packing Co. v. Court of In- 
dustrial Relations of Kansas, 262 U.S. 522 (1922). 

20 Munn v. Illinois, supra, note 19. 

21 Southern Ohio Power Co. v. Public Utilities Commission, 110 Ohio St. 
246, 143 N.E. 700 (1924). 
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suppliers, and pipeline companies as public utilities.2? Natural gas 
suppliers, being public utilities, are subject to the utility acts.* 
Note that under Onto Rev. Cone § 4905.03 the term “gas company” 
refers to suppliers of artificial gas; “natural gas company” to sup- 
pliers of natural gas; and “pipeline company” to transporters of 
natural gas. The right to condemn for underground storage is de- 
sired by the suppliers falling within the “natural gas company” 
category. No such power is needed by the dealers of bottled gas 
or the transporters, whose function is one of carriage only. 

That pipeline companies have the power of eminent domain 
in acquisition of rights of way cannot be doubted.” Many gas dis- 
tributing companies (suppliers) have also been vested with this 
power.”> As seen in Columbus v. Federal Gas and Fuel Co.,”* pipe- 
line companies and distributors have exercised eminent domain in 
acquisition of rights of way and facilities necessary for operations 
of transporting and distributing gas. This power stems from Onto 
Rev. Cope § 1723.01 establishing the power to enter upon and ap- 
propriate land.?* 





22 Onto Rev. Cope §4905.02, “As used in sections 4905.01 to 4905.64 in- 
clusive, of the Revised Code, public utility includes every corporation, com- 
pany, co-partnership, person, or association, their lessees, trustees, or re- 
ceivers, defined in section 4905.03 of the Revised Code .. .” Onto Rev. Copz 
$4903.03. “Any person, firm, co-partnership, voluntary association, joint- 
stock association, company, or corporation, wherever organized or incorporated, 
is: (5) A gas company, when engaged in the business of supplying arti- 
ficial gas for lighting, power, or heating purposes to consumers within this 
state or when engaged in the business of supplying gas to gas companies or to 
natural gas companies within this state, but a producer engaged in supply- 
ing to one or more gas or natural gas companies, only such artificial gas as 
is manufactured by such producer as a by-product of some other process in 
which such producer is primarily engaged within this state is not thereby a 
gas company... . 

(6) A natural gas company, when engaged in the business of supplying 
natural gas for lighting, power or heating purposes to consumers within 
this state or when engaged in the business of supplying natural gas to gas 
companies or to natural gas companies within this state, but where a pro- 
ducer supplies to one or more gas or natural gas companies only such gas 
as is produced by such producer from wells drilled on land owned in fee by 
such producer or where the principal use of such land by said producer is 
other than the production of gas, within this state, such producer is not thereby 
a natural gas company ... 

(7) A pipeline company, when engaged in the business of transporting na- 
tural gas, oil or coal or its derivatives through pipes or tubing, either wholly or 
partly within this state .. .” 

23 Onto Rev. Cope §4905.63. 

24 Carnegie Natural Gas Co. v. Swiger, 72 W.Va. 557, 79 S.E. 3 (1913). 

25 Rushville v. Rushville Natural Gas Co., 132 Ind. 575, 28 N.E. 853 (1891). 

26 Columbus v. Federal Gas and Fuel Co., 13 Ohio N.P. (N.S.) 394 (1910). 

27 Onto Rev. Cope §1723.01. “If a company is organized for the purpose 
of . . . transporting natural on artificial: gas .. . through .. . pipes .. . ; for 
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The statute establishes that the appropriation referred to in 
Section 1723.01 shall be made in accordance with the law provid- 
ing for compensation to the owners of private property appropri- 
ated to the use of corporations.?® The companies within this section 
also may transport, store, insure, and ship natural gas, and for 
such purposes may lay down, construct, and maintain the neces- 
sary pipes.2® Such companies with respect to transporting natural 
gas, are common carriers and subject to the duties and liabilities 
of a common carrier.®® It must be remembered that before a corpo- 
ration may appropriate private property, it must be unable to agree 
with the owner as to compensation to be paid, or the easement or 
interest sought to be appropriated.*! 

So in Ohio the legislature has provided that natural gas com- 
panies can appropriate property when engaged in storing, trans- 
porting, or transmitting activities.** The substance of the present 
statute is more fully appreciated when the historical development 
is traced. 

The first act relating to condemnation by fuel transportation 
companies was passed in 1868, and provided for the incorporation 
of oil transportation companies, with the “power to take and hold 
such real and personal estate...as may be necessary to trans- 
port oils through tubes and pipes.” The company was a “body 
corporate” with the accompanying privileges and immunities, and 
was “authorized to enter upon any land for the purpose of ex- 
amining and surveying a line for its tubing and pipes for the trans- 
porting of oil and may appropriate so much thereof as may be 
deemed necessary for the laying down of such tubing and piping 
... but no appropriation of private property shall be had... until 
full compensation shall be made.”** Much of this language has 
been carried over to Section 1732.01.54 The 1872 amendment re- 
quired that the appropriation be made in accordance with the acts 





storing, transporting, or transmitting . .. , natural or artificial gas, ... ; 
then such company may enter upon any private land to examine or survey 
lines for its . . . pipes, . . . or to examine and survey for a reservoir, . . . and 


may appropriate so much of such, or any right or interest therein, as is 
deemed necessary for the laying down or building of such. . . pipes, .. . res- 
ervairs, . . . storage yards, . . . receiving and delivery structures or fa- 
cilities, pumping stations, and any other buildings, structures, appliances, 
or facilities necessary to the purposes of such companies... .” 

28 Onto Rev. Cope §1723.02. 

29 Onto Rev. Cope §1723.05. 

30 Onto Rev. Cope §1723.08. 

31 Onto Rev. Cope §2709.03. 

32 Note 27, supra. 

33 65 Onto Laws 109 (1868). 

34 Note 27, supra. 
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then in force concerning compensation to owners of private pr . - 
erty.*5 

The right to transport and store water and maintain pipes as 
necessary for petroleum transportation and the rights and privileges 
by which Ohio railroad companies are governed on rights of entry 
and rights of way, was provided by the act of 1875.°* The signifi- 
cant provision of § 1723.01 applying to the gas companies found 
its beginning in 1888 when the right of eminent domain was ex- 
tended to a company organized for the purpose of transporting 
natural gas. This grant included the surveying and laying of a 
line, and the erection of buildings.*? In the amendment in 1900 the 
right was extended to include companies organized for the pur- 
pose of storing natural gas, petroleum, and water.** Four years 
later such things as building dams and canals, and erecting poles 
to transmit electricity were in the scope of the provision.*® 

Artificial gas companies were provided for in 1927 and thus 
had the right of storing, transporting, and transmitting.*° The 1951 
amendment brought coal or its derivatives within the coverage of 
appropriation, which proceeding now will be used to acquire “so 
much of such land or any right or interest therein.”*! The revision 
of the code in 1953 incorporated this existing statute, Onto GEN. 
Cope §10128 into Onto Rev. Cope § 1723.01, with only minor 
changes in wording. 

As is true in Ohio and all the other states except Kansas, the 
scope of such similar statutes has never been judicially determined 
in regard to underground storage in depleted reservoirs. The ex- 
tension of the eminent domain power to include condemnation 
of a lateral underground pool is a relatively new idea. 


JUDICIAL INTERPRETATION AND LEGISLATIVE ENACTMENTS 
In OTHER JURISDICTIONS ON UNDERGROUND STORAGE 


Consideration of the lone decision on underground gas storage, 
Strain v. Cities Service Gas Co.,*? would prove helpful in dis- 
tinguishing it from any case that may arise under the Ohio 
statutes. 

This was an action by landowners against the gas company 
to restrain the taking or appropriation of their land under con- 
demnation proceedings. Judgment for the plaintiff was affirmed 





3569 Onto Laws 194 (1872). 

3672 Onto Laws 151 (1874). 

3785 Onto Laws 115 (1888). 

3894 Onto Laws 382 (1900). 

3997 Onto Laws 300 (1904). 

40112 Onto Laws 143 (1927). 

41124 Onto Laws 166 (1951). 

42 Strain v. Cities Service Gas Co., 148 Kan. 393, 83 P. 2d 124 (1938). 
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by the Supreme Court of Kansas and the condemnation proceeding 
was enjoined, with Justice Allen writing both the majority and 
dissenting opinions. Defendant was a gas pipeline and service 
company, furnishing gas to numerous public utilities and federal 
and state institutions. Defendant’s petition for condemnation al- 
leged that because of sudden and drastic temperature changes it 
was necessary in order to maintain continuous, dependable and 
uniform service to its customers, to have storage reservoirs to hold 
gas in readiness for delivery; that the storage reservoirs would 
obviate the danger to the gas consumers that would result from 
an interruption of the gas supply. Defendant further alleged that 
to accomplish this end it had three such reservoirs already in 
operation, that it obtained all leases necessary for the use of the 
depleted sands except the lease belonging to the landowners in the 
action, and that they refused to lease except at exorbitant prices. 

Limitations on the power of appropriation are provided in the 
Kansas Constitution.** The statute outlining the procedure for con- 
demnation by a corporation having the right of eminent domain 
contains no grant authorizing the defendant to take subterranean 
sands of landowners for a gas storage reservoir.** But the statute 
did provide that “lands may be appropriated for the use of... oil 
companies, pipeline companies, and for the piping of gas in the 
same manner as is provided in this article for railway corporations 
as far as applicable,” and, any oil company, pipeline company or 
gas company desiring the right to conduct oil in pipes or to con- 
duct gas in pipes, may obtain such right of way for all necessary 
pipes “in manner as aforesaid.”’*® 

The statutory authorization for railway corporations to con- 
demn, provides for the taking of a strip of land one hundred feet 
wide for its right of way “and also such land as may be deemed 
necessary for sidetracks, depots, workshops, and water stations, 
materials for construction, except timber, .. .”*° 

The majority in holding that the above statutes did not author- 
ize a pipeline company to condemn the underground strata, stated 
that: 

“The use of the earth as a storage place for gas is an idea 

so novel, we cannot believe the legislature had such matter 

in contemplation when the power of eminent domain was 

given to pipeline companies....To stretch the statute to 


cover the case here presented would be little short of judi- 
cial legislation.”*? 





43 Kan. Const., Art. XII, §4. 

44 Kan. Gen. Srat. §26-101, 26-102 (1935). 

45 Kan. Gen. Stat. §17-618 (1935). 

46 Kan. Gen. Strat. §66-901 (1935). 

47 Strain v. Cities Service Gas Co., supra, note 42 at p. 395. 











1954] UNDERGROUND RESERVOIRS FOR GAS STORAGE 207 


It was also felt by the majority that if the statutes were in- 
terpreted as giving the right to condemn any property necessary, 
or which the gas companies deem necessary in the conduct of their 
business, it would authorize them to condemn any land in which 
its officials thought gas might be found if more than the amount 
of gas available was thought necessary to supply its demands, and 
that this would disrupt the whole theory of gas ownership, pro- 
duction, and distribution. But the dissent doubted this and pointed 
out that the majority’s reasoning overlooked the protection given 
the public by the settled law of eminent domain that the purpose 
might be “public,” and that there can be no taking for private use. 

The dissent reasoned, it is submitted, and correctly so, that 
the railway statute was to be applied to pipeline companies “as 
far as applicable” meaning that they might take land for purposes 
similar to the purposes allowed railway corporations. The dissent 
stated: 

“It would then seem that sites for compressor stations, 

pipe yards and warehouses, storage reservoirs and expan- 

sion chambers, etc., are as necessary to a gas utility as 

sites for depots, workshops, and switch yards are to a 

railroad company. The storage reservoir is not different in 

kind but only in degree from the pipe that holds the 
gas. 

Justice Wedell, concurring specially, believed that storage of 
gas was designed to conserve it for future use, and that the legis- 
lature in providing means of transporting it, was concerned with 
consumption, a present use. He added that the duty to recognize 
the need for underground storage rested with the lawmakers, that 
it was the legislature’s prerogative to provide the companies with 
power to condemn for storage, and not the judiciary’s. 

As an article in the OkLAHoMA Bar ASSOCIATION JOURNAL 
pointed out, the conservative result reached in the Strain case, 
which contrasts sharply with the realities facing today’s gas in- 
dustry, should not be controlling, for that decision was based solely 
upon the construction of the Kansas statutes.*® In 1951 Kansas 
granted the right of eminent domain for the underground storage.” 
The utility desiring the power must get a certificate from the state 
corporation commission which decides after a public hearing that 
the strata sought is a suitable one and that its use for such pur- 
poses is in the public interest. The certificate must also state the 
amount of recoverable oil and native gas remaining in the reser- 
voir. The utility may appropriate what the commission authorizes. 
Section 2 provides that the public interest and welfare of the state 





48 Strain v. Cities Service Gas Co., supra, note 42 at p. 399. 
49 Oxia. Bar Assn. J. 1186, 1193 (1949). 
50 Kan. Gen. Srart., Chap. 55-1201. 
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is promoted if the storage “promotes conservation” of natural gas, 
“permits the building of reserves for orderly withdrawal in periods 
of peak demand, and makes more readily available... natural 
gas resources to the domestic, commerical and industrial con- 
sumers of the state.” 

The Oklahoma statute of 1951 is very similar to the Kansas 
one regarding the certificate, commission and appropriation, but 
it adds limitations that protect the interests of both landowner 
and utility by defining their rights and obligations.*! 

The Illinois provision (1951) likewise establishes application 
procedures, notice and hearing, appeals and administration by the 
Illinois Commerce Commission,*? which may issue no order ap- 
proving the storage process if it involves condemnation of a stra- 
tum or formation containing oil, gas or coal in commercial paying 
quantities. The corporation must carry public liability insurance 
in an amount determined by the Commission, to secure payment 
of any damages resulting from the storage operation. 

The Commissioner of the Department of Conservation and 
Economic Development issues a permit under the New Jersey en- 
actment’? (1951) and prescribes rules and regulations to effectu- 
ate the storage operation. Michigan, the first state having a specific 
storage condemnation statute (1947), set us a plan with the ap- 
propriation power limited to “dry” natural gas leaseholds and the 
right to be exercised when the company has obtained “by any 
means other than by condemnation, at least 90 per cent...of the 
property rights and interests in the underground field...”5+ Ken- 
tucky in 1948 recognized condemnation for underground storage 
fields*5 and the following year West Virginia enacted a statute*’ 
setting up public uses for which property may be taken, but limited 
to areas that ceased to produce or proved to be non-productive of 
oil and gas in “substantial” quantities. The statutes of Texas, a 





51 Oxua. Srat., Title 52, 36-1— 36-7, “no sand or stratum capable of oi 
production in paying quantities, through any known recovery method, shall 
be subject to appropriation, nor shall any gas bearing sand or stratum, unless 
the volume of native gas shall be shown to be substantially depleted.” Sec- 
tion 6 states that, “all natural gas which has previously been reduced to 


possession, and which is subsequently injected into underground . . . res- 
ervoirs ... , shall . . . be deemed the property of the injector . 

and in no event shall such gas be subject to the right of the owner 
of the surface of said lands or of any mineral interest therein, . . . pro- 


vided that the injector . .. shall have no right to gas in any stratum . 
which has not been condemned .. . or otherwise purchased.” 

52 Inn. Srat., c. 104, §104-112. 

53 N.J. Srat., 58:10, 35.1-35.4. 

54 Micu. Srat., §11872, Sec. 2. 

55 Ky. Rev. Srat., §278.501. 

56 W. Va. Cove §5362. 
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major gas producer are broad in coverage‘’ and similar to the Ohio 
statutes. As seen, the states vary in the procedures for obtaining 
permits, the limitations imposed, and the administration of the 
enactments. 

The gas industry in Ohio attempted to obtain the power by 
statute as it sponsored a measure for consideration at the regular 
session of the 100th General Assembly, which convened January 
5, 1953. The act, Senate Bill No. 116, would have amended Oxto 
Rev. Cope § 1723.01 to provide for the appropriation of interests in 
land for the purpose of storing natural or artificial gas in under- 
ground storage reservoirs. After further amendments in both Sen- 
ate and House, the proposal,5* which eventually failed, provided 
that Onto Rev. Cope $1723.01 would remain in its present form, 
with certain additions needed to extend the appropriation to cover 
underground storage and with six additional clauses of limitation 
for the companies benefiting from such condemnation powers.°*? 


57 Tex. Rev. Civ. Srar., Art. 1496, “Such corporation shall have power 
. . to lay down, construct, maintain, and operate pipelines, tubes, tanks, 
pump stations, connections, fixtures, storage houses and such machinery, 
apparatus, devices and arrangements as may be necessary to operate such 
pipes and pipelines.” And “to own, hold, use and occupy such lands, right of 
way, easements, franchises, buildings, structures as may be necessary to 
the purposes of such corporation.” The right to condemn is provided by Art. 
1497. 

58 Amended Senate Bill No. 116, Messrs. Ferguson-Kinley, 100th Gen- 
eral Assembly, State of Ohio. 

59 Clauses of limitations, Amended Senate Bill No. 116: (1) “The right 
to so appropriate shall be limited to a stratum which is or previously has been, 
commercially productive of natural gas, and to a stratum in which the original 
native gas reserve is at least fifty percent depleted .. .” 

(2) A corporation . .. shall at such time hold title in fee or have the 
right by grant, lease, or other agreement, to store gas in at least seventy-five 
per cent of the total acreage within the perimeter of the gas storage reservoir; 
(3) A corporation ... shall designate ... the particular stratum in which it 
will store gas. The area, location, extent, and depth of the reservoir, .. . 
the location of any well or wells to be drilled, . . . together with the location 





and extent of any pipeline or lines . . . , shall be accurately set out in its 
petitions; 
(4) The right to appropriate . . . shall not authorize the drilling of wells 


... Within (three thousand linear feet of any mine) . .. other than on a strip- 
ping or open pit operation, ...nor the appropriation of any coal seam other than 
the right to drill . . . through such seam to a lower strata, nor the appropria- 
tion of any other or greater occupation or use of the surface . . . than is 
specifically set forth in the petition, nor any other interference with... 
farming or for the recovery of any mineral or natural resource, or for any 
other purpose; 

(5) The right appropriated shall not be construed to preclude the owner of a 
non-storage strata from drilling wells . . . from any stratum over or under 
the stratum appropriated . .. , but said owner shall be liable for loss 
of stored gas or damage to the storage reservoir as a result of such drilling; 
(6) Nothing in this section shall be construed to relieve persons drilling wells 
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The right to enter and survey would have extended to ascertain 
the number of areas “necessary for the operation of an underground 
reservoir for the storage of natural or artificial gas,” and the com- 
panies could have appropriated so much of such land, or any right 
or interest therein, as was deemed necessary “for the storage of 
natural or artificial gas in underground storage reservoirs including 
the right to drill wells and construct and operate facilities for such 
storage and the removal of such gas from such reservoirs, . . . sub- 
ject to the following limitations,” which have been set out above. 

This bill passed in the Senate with comparative ease by a 25 
to 7 vote, but by the time the House Committee on Mines held 
hearings in early July, the coal industry was organized in solid 
opposition. As a result the bill was amended so that its benefit 
to the gas utilities became practically a nullity. The committee sent 
the bill to the House floor, but with an amendment that prohibited 
using the land for the condemned purpose.© 

In the end, the gas suppliers were not too sure that they even fa- 
vored the proposed bill or would be able to operate under it any 
better than without the right. The matter never came to a final 
floor showdown as the majority party allowed it to die in the con- 
fusion of the session’s end realizing that the issue was too highly 
controversial. 

The practical effect of any attempt to secure favorable legis- 
lation has at least brought the problem before the public, so that 
if a future effort in the General Assembly be made, the idea will 
not appear to be such a revolutionary one. Perhaps the coal and 
gas industries should iron out their difficulties beforehand and pre- 
sent a measure satisfactory to both. 


Present SITUATION OF OnIOo Gas SUPPLIERS 


The Ohio gas suppliers may not be operating in the precarious 
situation that appears at first blush, for the existing Ohio statutes 
appear broader than those under which the decision of the Strain 
case was rendered.°! If this is true, an interpretation by the Su- 
preme Court would give the desired use of depleted reservoirs for 
storage, but without imposition of the limitations on operations that 
were included in Senate Bill No. 116. The gas utilities might 
well be benefited more by this judicial construing of existing stat- 
utes than by the legislative enactment of new ones. 





- +» or removing such stored gas from any of the requirements of any other 
section of the Revised Code. 

60 Amendment by the House Committee on Mines “that no pipelines, 
roads, wells, buildings, or any other installations shall be placed by a gas 
company upon an owner’s lands under whose land a special stratum has 
been acquired by right of eminent domain, against the owner’s express wishes.” 

61 Onto Rev. Cope §§4905.01 to 4905.63, 1723.01, 1723.02, 1723.05, 1723.08, 
2709.01 to 2709.46. 
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It is conceded that the legislature did not have the specific 
thought of using depleted underground reservoirs for storage areas 
when it enacted Onto Gen. Cope §10128, the forerunner of Onto 
Rev. Cope §1723.01.°? However, the Ohio court has indicated a quite 
possible argument.®’ Thus, the absence of a specific statement on 
underground storage should be no basis for defeating such use if in 
fact the statute is sufficiently broad enough to include it, as the 
Ohio statute appears to be. 

A look at the 1951 decision of the Supreme Court of Ohio in 
The Ohio Power Co. v. Deist,** further strengthens the position 
that gas suppliers as public utilities have the right to appropriate 
private land for use as an underground storage reservoir. Here, 
the Ohio Power Co., as plaintiff sought to appropriate a right of 
way over defendant landowner’s premises for the erection, opera- 
tion, and maintenance of a belt conveyor to transport coal from 
the company’s privately owned coal field to its proposed electric 
generating station, a distance of approximately four miles. The ap- 
propriation statute for electric companies is very similar to the 
one for gas companies.®S 

In determining the scope and meaning of the phrase “and 
other necessary structures and appliances” the court adopted the 
thought expressed in an earlier decision® that while statutes dele- 
gating the authority to exercise the right of eminent domain must 
be strictly construed, such construction should not be so strict and 
strained, as to disregard the admitted policy of the law. The court 
stated: : 

“In construing the statute we cannot ignore changes and 


improvements in mechanical devices which are incident to 
and part of the general progress of science. We must rec- 


62 See note 45, supra, for text of statute. 

63 “But it is well understood that the scope of the operation or applica- 
bility of a statute is not limited or prescribed by the object or purpose prompt- 
ing its enactment. A statute may include by inference a case not originally 
contemplated, when it deals with a genus, and a thing which afterward comes 
into existence is a species thereof, and the language of the statute will 
generally be extended to the new species, although it was not known and 
could not have been contemplated by the Legislature when the act was 
passed.” Columbus v. Federal Gas and Fuel Co., supra, at p. 397. 

64 The Ohio Power Co. v. Deist, 154 Ohio St. 473, 96 N.E. 2d 771 (1951). 

65 Onto Gen. Cope §9192-1, now Onto Rev. Cope $4933.15, “Any com- 
pany organized for the purpose of manufacturing, generating, selling, supply- 
ing or transmitting electricity, for public and private use, may enter upon 
any land, . .. and may appropriate so much thereof, or any right or interest 
therein, . . . as is deemed necessary for the erection, operation or main- 
tenance of an electric plant, including its generating stations, substations, 
switching stations, transmission and distribution lines, poles, towers, piers, con- 
duits, cables, wires and other necessary structures and appliances.” (Italics 
supplied.) : 

66 Toledo and Wabash Railway Co. v. Daniels, 16 Ohio St. 390 (1865). 











212 OHIO STATE LAW JOURNAL [Vol. 15 


ognize the fact that a modern electric generating plant 

may and probably will embody many mechanical devices 

which were non-existent in earlier years, and that many 

such devices may form necessary integral parts of a mod- 

ern electrical generating plant although not specifically 

enumerated in the statute under discussion. 

A belt conveyor for transporting coal is a recently devel- 

oped mechanical device. We believe that it can qualify as 

a ‘structure’ or ‘appliance’ constituting part of an electric 

plant, provided its necessity is established.”® 

The court determined this necessity from the fact that the 
plant was required to be on a river where the water supply was 
abundant; that an economical source of coal was imperative, since 
cost of coal is 65 per cent of the cost of production, that the cost 
of coal would directly affect the rates charged the public for cur- 
rent; and that it was impractical to obtain coal by trucking or by 
railroad. 

In recognizing the propriety of placing a reasonable construc- 
tion upon statutes authorizing condemnation, the court said: 

“This is particularly true when public utilities face prac- 

tical problems which are the result of mechanical and 

scientific progress.’ 
And further, 

“this court is entitled to and should construe the evidence 

in the light of certain impcrtant well known facts such as 

the chaotic condition of the coal industry. . .% 

“Even though Section 9192-1, General Code, does not spe- 

cifically mention belt conveyor, the evidence... justifies 

the conclusion that this belt conveyor is a ‘structure’ or 

‘appliance’ which is here necessary in the generating of 

electricity and is so closely associated with other necessary 

elements as to become in effect a part of this ‘electric 

plant’.”’7° 

Since Onto Rev. Cope $1723.01 is practically identical in struc- 
ture as Onto Gen. Copz §9192-1 (now Onto Rev. Cope §4933.15) 
the same arguments should apply to condemnation for underground 
storage as applied to condemnation for a belt conveyor. In the light 
of the decision in The Ohio Power Co, v. Deist it can be argued 
quite forcefully that an underground storage reservoir, which 
furthers the essential purpose for which gas suppliers exist — that 
of adequately serving the public —is within the “facilities neces- 
sary to the purposes of such companies, . . . organized for the. . . 
storing, transporting, or transmitting... natural or artificial gas.””! 
That the necessity need not be that the very existence of the cor- 





67 The Ohio Power Co. v. Deist, supra, note 64 at p. 478. 
68 The Ohio Power Co. v. Deist, supra, note 64, at p. 481. 
69 See Oury v. Goodwin, 26 Pac. 376 (Ariz. 1891). 

70 The Ohio Power Co. v. Deist, supra, note 64, at p. 482. 
71 Onto Rev. Cope §1723.01. 
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poration depends on the appropriation is conceded.”? Nor would 
the fact that underground storage is novel make it less a public 
use.73 

The phrase to “appropriate so much of such land, or any right 
or interest therein, as is deemed necessary for the... building of 
such... reservoirs...”’4 may be interpreted to include an under- 
ground storage reservoir even though the surrounding words of 
the statute indicate that the legislature was dealing with water 
companies. The condemnation power for gas storage is contained 
in the existing statutes. Such an interpretation by the courts would 
not be within that haunting term, judicial legislation. 

It should be kept in mind, however, that in 90 per cent of the 
dealings, arrangements for storage rights are completed in an ami- 
cable manner. But because 100 per cent acquiescence of the land- 
owners is absolutely essential, the companies need the condemna- 
tion power when forced to use it by an unapproachable landowner. 
Without sufficient underground storage facilities, the gas consumer 
and not the utility will suffer. 

Wilbur L. Collins 





72 Giesy v. Cincinnati, Wilmington and Zanesville Railroad Co., 4 Ohio 
St. 308 (1854). 

73 Knoxville Housing Authority v. Knoxville, 174 Tenn. 76, 123 S.W. 2d 
1085 (1939). 

74 Onto Rev. Cope §1723.01. 








Recent Decisions 


CoNSTITUTIONAL LAw 
GOVERNMENTAL COMPETITION WITH PRIVATE ENTERPRISE 


Proceeding for the validation of county revenue anticipation 
certificates for the acquisition and construction of truck and rail- 
road freight terminal facilities. The Georgia constitution of 1945 
provides that such certificates can be issued only for the purposes 
expressly authorized by the “Revenue Certificate Laws of 1937,” 
as amended in 1939. Ga. Cope Ann., § 2-6005. The pertinent sec- 
tion of this act provides for the issuance of such certificates for 
the purpose of acquiring and constructing “highways, parkways, 
airports, docks, piers, wharves, terminals and other facilities.” 
Ga. Cope Ann., § 87-802(a) (2). The projected undertaking was 
to be a warehouse, part of the space of which was to be devoted to 
temporary storage of goods between their arrival by common car- 
rier and their delivery. The remainder of the space, however, was 
to be leased to tenants on a permanent basis. The question was 
whether or not this warehouse was a “terminal.” Held, judgment 
in favor of validation of the certificates was reversed. Beazley v. 
DeKalb County, 210 Ga. 41, 77 S.E. 2d 740 (1953). 

The court invoked formal judicial methods of interpretation in 
formulating its definition of “terminal” as a place provided by or 
for common carriers for the purpose of receiving and discharging 
passengers and freight, including buildings and structures inci- 
dental to those purposes. The court did some sleuthing on its own 
to discover that the total warehouse space occupied by the common 
carriers serving the entire Atlanta area was 550,000 square feet, 
while the proposed warehouse, also in metropolitan Atlanta, was to 
cover 2,000,000 square feet. It concluded from these facts that the 
warehouse was not to be primarily a terminal, but a general ware- 
house. 

Although the instant case was decided on the narrow issue of 
the validity of the revenue anticipation certificates, the closing 
paragraphs of the opinion reveal that the court did not feel this to 
be an appropriate governmental economic venture, regardless of 
the method of financing. It is the American heritage that govern- 
ment affords the framework in which the individual pursues his 
private interests, that the government does not compete economical- 
ly with the individual. From the earliest days of our nation it has 
been held that there are limits to governmental intrusion into the 
capitalistic economy. This was regarded as a general rule of law, 
inherent in the Constitution. Early cases did not cite a specific 
constitutional provision upon which to bottom the restrictions, but 
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overturned excessive governmental participation on the basis of 
implicit limitations. Olcott v. Supervisors, 16 Wall. 678 (U. S. 
1872); Loan Ass’n v. Topeka, 20 Wall. 655 (U. S. 1874). A catch-all 
phrase was first attached to this limitation about the middle of the 
19th century. Sharpless v. The Mayor, 21 Pa. 147 (1853). “Public 
purpose” still stands today as the test of the legality of the govern- 
ment in business. The public purpose test soon found a concrete 
guardian. The Supreme Court of the United States, followed by 
the state courts, awoke to the proposition that the use of public 
funds for other than a public purpose violated the due process 
clauses of the federal and state constitutions. Fallbrook Irrigation 
Dist. v. Bradley, 164 U. S. 112 (1896). Later cases firmly estab- 
lished this approach. Jones v. City of Portland, 245 U. S. 217 
(1917); Green v. Frazier 253 U. S. 233 (1920). The due process 
clause thus became the palladium of the free enterprise system. 
See Note, 41 Harv. L. Rev. 775 (1928); Kneier, Municipal Func- 
tions and the Law of Public Purpose, 76 U. or Pa. L. Rev. 824 
(1928); McAllister, Public Purpose in Taxation, 5 Sex. Essays or 
Const. Law, pp 1-32 (1938), 18 Carr. L. Rev., pp. 137-148 and 
241-254 (1930). 

But the United States Supreme Court rendered a striking 
decision in Nebbia v. New York, 291 U. S. 502 (1934). This case 
practically removed the restrictions that had been read into the due 
process clause of the Federal Constitution. Asserting that “A state 
is free to adopt whatever economic policy may reasonably be deemed 
to promote public welfare,” the Court seemed willing to accept 
any economic system that the states may see fit to adopt, even 
state socialism. The upshot of this decision is that the due process 
clauses of the Federal Constitution no longer guarantee a com- 
petitive, or even a capitalistic, economy. 

Even before Nebbia v. New York, supra, the Supreme Court 
had manifested a predilection toward the state courts’ determina- 
tion of public purpose. This was first clearly established in Green 
v. Frazier, supra, which affirmed the North Dakota Industrial 
Program, an extensive arrangement of public ownership. The Su- 
preme Court of Nebraska was affirmed in permitting a municipality 
to operate a gasoline station, on the grounds that petroleum prod- 
ucts are necessities. Standard Oil Co. v. City of Lincoln, 114 Neb. 
243, 207 N.W. 172, 208 N.W. 962 (1926), affirmed, 275 U.S. 504 
(1927). 

Despite developments in the Supreme Court of the United 
States, many state courts still apply the public purpose test to 
governmental economic ventures. Thus the Supreme Court of 
Ohio finds in the state constitution all the restrictions that were 
once deemed a part of the Federal Constitution. The city of Cleve- 
land was enjoined from engaging in the garage business, on the 
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grounds that it was not a public purpose. City of Cleveland v. 
Ruple, 130 Ohio St. 465, 200 N.E. 507 (1936). A later case has 
evinced a more liberal interpretation of public purpose, permitting 
the city of Columbus to operate an off-street parking lot, on the 
grounds that private enterprise had failed to meet the public need. 
State ex rel. Gordon v. Rhodes, 156 Ohio St. 81, 100 N.E. 2d 225 
(1951). But the old test still stands in Ohio, and in many other 
states. 

There is healthy disagreement among the state courts over 
where to draw the line of demarcation between public and private 
purpose. See Notes, 14 A.L.R. 1151 (1921), and 115 A.L.R. 1456 
(1938). The tendency is to expand the public purpose category. 
Early cases stressed that a natural monopoly should exist before 
the government can engage in a particular enterprise. Munn v. 
Illinois, 94 U. S. 113 (1876). Later cases felt that the service 
rendered must be a necessity to the community. Brass v. North 
Dakota, 153 U. S. 391 (1894); Standard Oil Co. v. City of Lincoln, 
supra. Still another standard, the breakdown or failure of free 
competition, has received judicial consideration. Jones v. City of 
Portland, supra; State ex rel. Gordon v. Rhodes, supra. See Mc- 
Allister, supra. 

The closing paragraphs of the opinion in the instant case 
clearly asserted a conservative definition of public purpose by the 
Georgia court. It is the author’s opinion that this particular munici- 
pal undertaking would not have been permitted, even if financed 
other than by revenue anticipation certificates, for it would have 
amounted to a step toward state socialism, clearly repugnant to the 
conservative position of the Supreme Court of Georgia. 

David G. Sherman 


ConsTITUTIONAL LAw — MunicipaL REGULATION — 
So.icrTInc CONTRIBUTIONS FOR CHARITABLE PURPOSES 

Action by the American Cancer Society to enjoin the enforce- 
ment of an ordinance regulating the solicitation of contributions 
for charitable purposes by prohibiting such solicitations without a 
license. The ordinance provided for a solicitation advisory board 
which should recommend a license only where it deemed the ap- 
plicant a worthy agency in a charitable cause not already adequate- 
ly covered. The board refused plaintiff’s application for a license on 
the ground that it had failed to join the “community fund.” The 
court of appeals affirmed the decision of the trial court which held 
that the board’s action and ordinance were in violation of the pro- 
visions of the Constitution of Ohic and the Constitution of the 
United States. On appeal, held such an ordinance is void, since it 
authorizes a restraint upon the common right of charitable solici- 
tation, as guaranteed by both the Ohio and United States Constitu- 
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tions. A licensing body must have fixed standards for determining 
whether a license is to be issued. American Cancer Society v. Day- 
ton, 160 Ohio St. 114, 114 N.E. 2d 219 (1953). 

The Supreme Court of Ohio in the principal case predicated 
its decision upon two grounds. The first reason for the decision was 
that the action taken by the board, which in effect denied the 
charitable organization the right to solicit unless it became a mem- 
ber of the community chest, violated substantive due process. 
Practically all constitutional guaranties are subject to police power 
and there is no doubt that charitable solicitation may be regulated. 
Previous cases construing the extent of this power over the person 
have held that cities may reasonably regulate the hours and places 
of such solicitations, Ex parte Dart, 172 Cal. 47, 155 Pac. 63 (1916); 
may restrain beggars, vagrants, and habitual drunkards, Lawton v. 
Steel, 152 U. S. 133, 136 (1884); and may prohibit house to house 
canvassing, Prior v. White, 132 Fla. 1, 180 So. 347 (1938). Indeed, 
it has been stated that a statute will be sustained as a proper ex- 
ercise of the state’s police power though objects affected by it may 
be wholly innocent. Queenside Hills Realty Co. v. Saxl, 328 U. S. 
80 (1945). But this police power is definitely circumscribed when 
civil liberties are involved, Hague v. C.I.0., 307 U. S. 496 (1939); 
legislative choice of policy in matters of civil organization is no 
longer essentially unrestricted. And the Ohio court is clear that, 
under the Federal and State Constitutions, the solicitation of funds 
and the dissemination of knowledge for and with reference to a 
worthy charitable organization are within the fundamental princi- 
ples of liberty of action and freedom of speech and as such are 
embodied in the concept “due process of law”. 

Given these limitations on governmental power, the ordinance 
was too vague and indefinite to have a substantial relation to any 
permitted objective; it could be used not only to prohibit activities 
which the state may constitutionally proscribe but also those activi- 
ties which government now has no right to prohibit. This is illus- 
trated by the fact that a prior permit granted to the applicant 
was conditioned upon its becoming a member of the Community 
Chest. And although a licensing ordinance contains a proviso that 
it shall not apply to the annual campaign of the Community Chest 
it is still invalid because it grants immunities which are not equally 
applicable to all citizens and corporations. Seattle v. Rogers, 5 
Wash. 2d 599, 106 P. 2d 598 (1940). 

The second assigned reason for holding the ordinance invalid 
was the absence of sufficiently definite standards for the guidance 
of the board in the performance of its constitutional functions. This 
holding was based upon the reasoning of Cantwell v. Connecticut, 


309 U. S. 626 (1940), which held that the nonexistence of definite 
standards allowed a discretion fatal to such legislation since it 
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would authorize a prior restraint upon the exercise of the guaran- 
teed freedoms. The ordinance must state a standard for the guid- 
ance of the official who passes upon the application for the permit. 
Hoyt Bros v. Grand Rapids, 260 Mich. 447, 245 N.W. 509 (1942). 
The official board can exercise no unreasonable discretion but 
should be able to issue the certificate as a matter of course after 
a proper determination of the facts. 

There has been a conflict among state court decisions as to the 
validity of the administrative provisions of ordinances regulating 
charitable solicitations. A Pennsylvania decision has sustained an 
ordinance exempting all charitable institutions from obtaining a 
license if they filed reports with the departments of state govern- 
ment, even though the licensing board ultimately determined the 
status of the alleged charity if it failed to file a report. Common- 
wealth v. McDermott 266 Pa. 299, 145 Atl. 858 (1929). Using dif- 
ferent language the Supreme Court of Oklahoma stated that an 
ordinance was not invalidated merely because the board was al- 
lowed to determine what was worthy as distinquished from un- 
worthy. Ex parte White, 56 Okla. Crim. Rep. 418, 41 P. 2d 488 
(1935). An even more liberal attitude was shown in Ex Parte Wil- 
liams, 345 Mo. 1121, 139 S.W. 2d 485 (1940), where the Supreme 
Court of Missouri held it was not necessary that a rule of conduct 
be prescribed where the power conferred was a police measure. 
No federal question seems to have been raised. The Cantwell case, 
supra, impliedly overruled these and other state court decisions 
which authorized a prior restraint upon the exercise of the com- 
mon right of solicitation by allowing a board to appraise facts, 
form an opinion, and exercise judgment in determining whether 
a permit should be granted. 

The principal case, by following the Cantwell case, supra, 
establishes the need in Ohio for at least a substantial relation be- 
tween the permitted objective and the legislation regulating the 
civil organization. 

, William F. Newman 


CorporaTions — Dornc BusINEss — 
SOLICITATION ON TELEVISION BROADCAST 

Plaintiff brought an action in Utah state court for injuries 
caused by the use of a hair preparation manufactured by a foreign 
corporation not registered under the incorporation laws of that 
state. Process was served on the local television station manager 
on the theory that since the defendant corporation had solicited 
orders through the station, the corporation was “doing business” 
within the meaning of the Utah statute. Rutes or Civit Procepure, 
Rule 4(e) (4). All orders taken by the station when viewers called 
the number shown on the screen were forwarded to the defendant, 
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without additional charge, to be filled by C.O.D. shipments direct 
to the purchaser. The lower court quashed the service of process 
and plaintiff appealed to the Supreme Court of Utah. Held, mere 
solicitation on television by a foreign corporation did not consti- 
tute “doing business” within the meaning of Utah Code of Civil 
Procedure relating to service of process on a foreign corporation 
doing business in that state. McGriff v. Charles Antell, Inc., Utah, 
256 P. 2d 703 (1953). 

At one time, a corporation had no legal existence outside the 
state of incorporation, although it was subject to in rem jurisdiction 
with respect to its property in another state. St. Clair v. Cox, 106 
U. S. 350 (1882). Today, however, a foreign corporation may be 
subjected to service of process under the doctrine that the corpora- 
tion impliedly consents to service by “doing business” in the state. 
Bank of America v. Whitney Bank, 261 U. S. 171 (1923). 

The expression, “doing business” within a state, may have 
one meaning when used in statutes which fix the conditions under 
which a foreign corporation may be admitted to do business in a 
state, and another meaning under statutes which provide for serv- 
ing summons upon the managing agent of a foreign corporation 
present in a state. Beach v. Kerr Turbine Co., 243 Fed. 706 (D.C. 
Cir. 1917). Mere solicitation of business by an unregistered foreign 
corporation is not “doing business” within the meaning of the 
qualification statutes. Mandel Bros. v. Henry A. O’Neil, Inc., 69 
F. 2d 452 (8th Cir. 1934). 

As to what constitutes “doing business” for valid service of 
process, the decisions are conflicting and unsatisfactory. However, 
most states agree that mere solicitation does not constitute “doing 
business” for purposes of service of process. Green v. Chicago, 
Burlington and Cincinnati R.R., 205 U. S. 530 (1906); See Notes, 
46 A.L.R. 572 (1927), 60 A.L.R. 1038 (1929). But some courts have 
sustained the service of process where the solicitation was con- 
tinuous and systematic. International Shoe Co. v. Washington, 326 
U. S. 310 (1945). In Frene v. Louisville Cement Co., 134 F. 2d 511 
(D.C. Cir. 1943), the court stated that, “In general the trend has 
been toward a wider assertion of power over nonresidents and 
foreign corporations than was considered permissible when the 
tradition about ‘mere solicitation’ grew up....It would seem, 
therefore, that the ‘mere solicitation’ rule should be abandoned 
when the soliciting activity is a regular, continuous and sustained 
course of business... .” 

A different holding occurred in a case somewhat similar to 
the principal case, Union Mutual Life Ins. Co. v. District Court of 
Denver, 97 Colo. 108, 47 P. 2d 401 (1935). There a life insurance 
company was advertising over the radio under a contract similar 
to the one in the principal case, with the exception that the radio 
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station received a commission on all policies sold. The Supreme 
Court of Colorado held this activity to be within the scope of a 
Colorado statute which provides that service may be had upon an 
agent of a foreign corporation “doing business” in the state. 

The Ohio law on the question of what constitutes “doing busi- 
ness” in the state for purposes of service of process is also rather 
uncertain. The Ohio courts have said that the service of process 
statute, Onto Rev. Cope § 2703.12, should be liberally construed 
to facilitate the obtaining of jurisdiction over a foreign corporation 
“doing business” in Ohio. Simonsen v. Gulf Refining Co., 23 Ohio 
Op. 486 (1942); Bach v. Friden Calculating Mach. Co., 167 F. 2d. 
679 (6th Cir. 1948). In the latter case, the court held that the fun- 
damental principle underlying the “doing business” concept seems 
to be the maintenance within the jurisdiction of a regular, continu- 
ous course of business activities. This seems to adopt the rule of 
Frene v. Louisville Cement Co., supra. 

By the recent enactment of Onto Rev. Cope § 1703.191 (1953), 
Ohio has made it much easier to obtain personal jurisdiction once 
the fact of “doing business” is established. This section provides 
for service upon the Secretary of State as the agent of an un- 
licensed foreign corporation doing business in Ohio. 

How much the law will change in the next few years on the 
question of what constitutes “doing business” is a matter of specu- 
lation. The principal case merely reaffirmed the majority rule 
which requires something more than “mere solicitation” for valid 
service of process. 

Howard Webster Bernstein 


Domestic RELATIONS — THE EFFeEct or INCEST STATUTES ON THE 
RECOGNITION OF FOREIGN MARRIAGES. 


Respondent and decedent, his niece, who were domiciled in New 
York, went to Rhode Island and were married. Marriages are per- 
mitted in Rhode Island between Jewish people within the degrees of 
affinity and consanguinity allowed by their faith. R. I. Gen. Laws, 
c. 415, § 4. Shortly after the marriage, they returned to New York 
where they resided until decedent’s death. Petitioner, one of their 
children, sought to be made administratix, contending the marriage 
was void in New York because of statutes which prohibit marriage 
and declare cohabitation a felony between persons of such a close 
relationship. N. Y. Dom. Rer. Law § 5(3); N. Y. Pena Law § 1110. 
The Court of Appeals of New York affirmed a decree denying the 
petition, holding that the marriage was valid for the reasons that 
it was not repugnant to natural law and that the New York 
statutes, supra, have no extraterritorial force. In re May’s Estate, 
305 N. Y. 486, 114 N.E. 2d 4 (1953). 
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The law which will control in cases of this type is the conflict 
of laws rule of the parties’ domicile. Goopricn, Conriict or Laws 
(3d ed., 1949) p. 348. The most common conflict rule is that a 
marriage valid where celebrated is valid everywhere, i.e., the 
domestic law of the state of celebration will control. There are, 
however, two exceptions to this rule. The first would declare the 
marriage void if it is either polygamous or incestuous within the 
degrees of consanguinity prohibited by the laws of Christendom. 
The second exception applies to statutes, based on strong public 
policy, which expressly prohibit the marriage. Osoinach v. Wat- 
kins, 235 Ala. 564, 180 So. 577, 117 A.L.R. 179 (1938); Fensterwald 
v. Burk, 129 Md. 131, 98 Atl. 358, 3 A.L.R. 1562 (1916); Cunning- 
ham v. Cunningham, 206 N. Y. 341, 99 N.E. 845 (1913); Restare- 
MENT, ConFLict or Laws § 132. In the absence of statutes, mar- 
riages between persons in a direct line of consanguinity or immedi- 
iate collaterals (brother and sister) would be declared incestuous 
and void. Commonwealth v. Lane, 113 Mass. 458, 18 Am. Rep. 509 
(1873). The “Law of Christendom” apparently is not the Bible, 
because it would prchibit marriages between a nephew and his 
aunt, although there is no prohibition on marriage between an 
uncle and niece. Leviticus, 18: 12, 13, 14; 20: 19, 20. The differ- 
entiation may well be based on the view toward polygamy at the 
time, wherein males were allowed multiple wives, but a woman 
could have only one husband. The fourteenth verse of Chapter 18 
of Leviticus which provides: “Thou shalt not uncover the naked- 
ness of thy father’s brother, thou shall not approach to his wife: 
she is thine aunt” must be read as a whole, and is merely an af- 
finity prohibition against marriage to the wife of an uncle. 

The courts have split on the application of the second excep- 
tion. One group would say that the statute must expressly declare 
that it applies to foreign marriages before it can invalidate them. 
In re May’s Estate, supra; In re Miller’s Estate, 239 Mich. 455, 214 
N.W. 428 (1927). The other position is that if the statute represents 
a strong policy of the jurisdiction, then foreign marriages in vio- 
lation of the statute will be void, even if they are not covered by 
the express terms of the statute. Osoinach v. Watkins, supra. This 
split is applicable to incest statutes, even if the relationship is de- 
clared to be a felony. In re May’s Estate, supra. Statutes involving 
the capacity of the parties to contract the marriage are the ones 
with which the exception is concerned. On the other hand the 
lex loci rule is applied almost unanimously to statutes dealing with 
form and ceremony. Fensterwald v. Burk, supra. The proper inter- 
pretation of the second exception would be to apply it only when 
the statute expressly refers to foreign marriages because of the 
desire to uphold the marriage if possible, the lack of relation of 
domestic law of the domicile if the parties do not intend to return, 
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the ease of providing for this in a statute, and the ease of interpre- 
tation such a provision would provide. 

The lex loci rule has been severely criticized, because of the 
complete irrelevance of the law of the place of celebration to the 
parties who are not going to remain in that jurisdiction. Coox, Loct- 
CAL AND LEGAL BAsES OF THE ConFLict or Laws, c. XVII (1942). It 
may be said, however, that this rule tends to uphold marriages, thus 
alleviating the serious problems created by void marriages. The 
exceptions to the rule present the most difficulty, but if the mar- 
riage were only voidable if under one of the exceptions, the prob- 
lem of void marriages would be met and still there would be a 
method to dissolve marriages which are naturally abhorrent. Walk- 
er v. Walker, 84 N.E. 2d 258 (1948). 

There are various alternatives to the ler loci rule. One sug- 
gestion is that the domestic law of the intended family domicile 
should be controlling on the issue of validity of the marriage. Cook, 
LocIcaAL AND LecAL Bases or THE Conriict or Laws, c. XVII, 
(1954). The underlying theory being that the only state with a 
real interest in the marriage is where the parties will live during 
coverture, This approach presents the problem of proving what was 
to be the domicile, although this would probably be resolved before 
an action arose. This approach offers no solution to the question of 
the effect of the parties moving from the intended domicile, and 
ignores the policy consideration of declaring the marriage valid if 
at all possible. Goopricu, Conriict or Laws, p. 358 (3d ed., 1949). 
Some English and a few American cases would hold that the do- 
mestic law of the spouses’ domicile would control. Brook v. Brook, 
9 ELL. Cas. 193, 11 Eng. Rep. 703 (1861); Weiss v. Weiss, 8 Pa. D. 
& C. 534 (1926). This approach seems to have all the vices and none 
of the virtues of the other suggested panaceas. STERMBERG, PRINCI- 
PLES OF ConFLicT oF Laws, pp. 262-267 (1937); Goopricu, Con- 
FLICT OF Laws, pp. 351-368 (3d ed. 1949); Se,ecrions From 
BEALE’s TREATISE ON THE ConFLict or Laws, §§121.21, 129.1, 132.5, 
136.6, 133.1 (1935). 

Eleven states and the District of Columbia have adopted stat- 
utes which declare marriages void that are entered into by their 
citizens to evade local laws. For example, see Wis. Star. § 245.04 
(1949). There was a Uniform Marriage Evasion Act, but it was 
withdrawn from the active list in 1943 because so few states had 
adopted it. These statutes distinguish between those who leave to 
evade and plan to return; those who were validly married while 
domiciled elsewhere and subsequently moved to the state; and 
those residents who leave to get married but have no intention to 
return. Very hard results may be reached under these statutes, 
due to the fact the marriage is declared absolutely void. Meisen- 
helder v. Chicago & N.W. R.R., 170 Minn. 317, 213 N.W. 32, 51 
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A.L.R. 1408 (1927). The “evasion” type act, if limited to more seri- 
ous defects in the marriage, might be a very valuable aid. W. Va. 
Cope § 46966 (1949). 

Eight states have incorporated the lex loci rule into their stat- 
utes with either none or only part of the first exception. For ex- 
ample: Baldwin’s Ky. Rev. Strat. §402.040 (Baldwin, 1943). These 
states may have a serious problem of statutory interpretation. Rhode 
Island and Georgia are the only states in which an uncle and niece 
may be married, but in both states a nephew could not marry his 
aunt. In Georgia, however, it does not appear that such marriages 
would be limited to members of the Jewish faith. Georcia Cope 
Ann. c. 53, §102. Most of the states have no affinity provisions, and 
of those that do, several severely limit their effect, Back v. Back, 
148 Iowa 223, 125 N. W. 1009 (1910); Noble v. State, 22 Ohio St. 
541 (1872). 

Ohio is rather indefinite on this point. Our statutes are very 
similar to those in the case noted. Onto Rev. Cope §§3101.01 (8001- 
1), 2905.07 (1302.3). An early Ohio case held that a man would 
be guilty of incest even if he were married to his niece in a country 
where such marriages were valid. State v. Brown, 47 Ohio St. 102, 
23 N.E. 747 (1890). The later cases seem to express the same view. 
Courtright v. Courtright et al., 11 Ohio Dec. Rep. 413; Heyse v. 
Miclialske, 31 Ohio L. Abs. 484, 18 Ohio Op. 254, (1940). 

The complete answer to the question here involved is uni- 
formity of marriage laws. This is very unlikely to occur. Of the 
various other approaches to the problem, I believe that the lex loci 
rule with a provision that the marriage be voidable by public action 
in extreme cases is the next best solution. The Ohio view is very 
strict and should be changed to prevent the great injustices which 
could arise in fact situations similiar to the principal case. 

David W. Carroll 


EVIDENCE — ADMISSIBILITY OF RADAR 
EVIDENCE OF A VEHICLE’S SPEED 


Defendant Moffitt was prosecuted for operating his automobile 
at an unlawful rate of speed in Kent County, Delaware. The state’s 
evidence to substantiate its charge rested in part on a test made by 
two highway troopers using an electronic radar speedmeter. Held, 
an electronic radar speedmeter, if properly functioning and prop- 
erly operated is a device that the jury may find to be a correct 
recorder of speed of one charged with operating an automobile at 
an unlawful rate. State v. Moffitt, 100 A. 2d 778 (Del. 1953). 

For obvious reasons the admission of evidence derived from 
the use of a radar speedmeter has been rarely questioned beyond 
the trial court level. A convicted defendant is not likely to carry 
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his case to a higher court to avoid paying a fine. Hence the legality 
of such evidence can be measured only by examining the judicial 
standards previously laid down for the use of other scientific de- 
vices. 

The dangers inherent in expert testimony grounded on scientif- 
ic tests, especially where a jury is concerned, have resulted in the 
rule that general scientific recognition of the accuracy of a device 
is necessary for the admission of any evidence obtained by its use. 
Frye v. United States, 293 Fed. 1013 (D.C. Cir. 1923); see Note, 34 
A.L.R. 145 (1925). And the scientist rather than the court is con- 
sidered best able to determine the soundness of any new apparatus. 
State v. Bonner, 210 Wis. 651, 246 N.W. 314 (1933). Under this rule 
evidence has been admitted as to fingerprinting. State v. Huffman, 
209 N.C. 10, 182 S.E. 705 (1935) , handwriting, In re Connor’s Estate, 
105 Neb. 88, 179 N.W. 401 (1920) and ballistics, Burchett v. State, 
35 Ohio App. 463, 172 N.E. 557 (1930). Chemical analysis of body 
fluids to determine intoxication is also generally admitted. Kirsch- 
wing v. Farrar, 114 Colo. 421, 166 P. 2d 154 (1946). However, in 
some instances, notably in the case of the lie detector, courts have 
refused to find the necessary scientific recognition of accuracy al- 
though much scientific data sustains its probative value. People v. 
Becker, 300 Mich. 562, 2 N.W. 2d 503 (1942); and see Smallwood, 
Lie Detectors: Discussions and Proposals, 29 Cornett L. Q. 535 
(1944). Although radar is generally accepted for many purposes, 
it remains to be seen if the appellate courts will sustain the recog- 
nition accorded the radar speedmeter in State v. Moffitt, supra. 

Whether a court accepts the accuracy of the speedmeter with- 
out question or does so only after expert testimony on the point, 
further problems may arise in sustaining conviction based upon 
such evidence. Two of these difficulties, which were passed over 
lightly at the trial court level of State v. Moffitt, swpra, became 
leading issues in a recent New York Supreme Court reversal of a 
radar speedmeter conviction. People v. Offermann, 204 Misc. 769, 
125 N.Y.S. 2d 179 (1953). 

Scientific evidence must be introduced through an expert wit- 
ness, Conley v. Commonwealth, 265 Ky. 78, 95 S.W. 2d 1094 (1936), 
and the length and quality of training given a police officer in the 
operation of the speedmeter raises some doubts as to his qualifica- 
tions as expert witness. See comment, 30 N.C. L. Rev. 385 
(1952). According to State v. Moffitt, supra, the fact that the officer 
making the test is not skilled in electronics should not render the 
test inadmissible. Many courts may not be willing to go this far. 
Certainly if the officer tries to testify beyond the bare facts of the 
test, he may find himself disqualified. In People v. Offermann, supra, 
the acting chief of the police department’s radio division who had 
been concerned with radio since 1910 but possessed no formal train- 
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ing in radio or electronics was held not qualified to testify concern- 
ing the accuracy of the device. 

While the prosecution may not have to prove the general scien- 
tific accuracy of the radar speedmeter, it must prove the accuracy 
of the particular speedmeter used. State v. Moffitt, supra mentions 
only that the speedmeter used had been tested within a reasonable 
time from the date of its use and method of proof is not explained. 
Direct testimony by the officers making the test would seem to be 
the simplest method. However, in People v. Offermann, supra, the 
testimony of the officer driving the police automobile used in test- 
ing the radar device that the automobile speedometer agreed with 
the reading of the device as relayed to him over a radio by the op- 
erator of the device, and the testimony of the operator that the 
device read the same as the speedometer reading relayed to him 
by the other officer was held to be hearsay and improperly admit- 
ted by the trial court. 

Whether or not this testimony be regarded as hearsay, there 
seems to be no valid reason for refusing to receive it in evidence. 
Although officer A may no longer remember the speed he reported 
to officer B, he is present and able to testify directly as to the cor- 
rectness of that statement when he made it. B can testify directly 
to the agreement between A's statement and his own speed read- 
ing. The difficulty arises in B’s testimony concerning A’s report 
to him. Clearly if B had made a written memorandum of A’s speed 
report, there would be no question that such memo supported by 
the joint testimony of the two officers would be admissible. Wic- 
MORE, EvipENCE §751 (3rd ed. 1940). If the memo had later been 
lost, B could testify to the contents from memory. Putnam v. Moore, 
119 F. 2d 246 (5th Cir. 1941). The present case requires one step 
further —B must depend on his memory alone to reproduce A’s 
statement. It is hard to see how this situation makes cross-exam- 
ination more difficult or evaluation of the facts less reliable than in 
the case of a lost memorandum. Shear v. Van Dyke, 10 Hun. 528 
(N.Y. 1877); Hart v. Atlantic Coast Line R.R., 144 N.C. 91, 56 
S.E. 559 (1907); Morgan, Hearsay and Preserved Memory, 40 
Harv. L. Rev. 712 (1927); and see Note, 28 Iowa L. Rev. 530 
(1943). 

In sustaining a conviction obtained through radar evidence, a 
court must therefore be satisfied that a general scientific recogni- 
tion of the device exists, be prepared to accept the “expert” testi- 
mony of police operators and officers, and admit testimony which 
approaches the realm of hearsay, —all of which makes a convic- 
tion based on radar evidence less of a hopeless case than it appears 
to the average defendant. 


Mildred Mangum 
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FepERAL Courts — VENUE — Non Reswent Mororist STATUTE 


Plaintiff, an Illinois corporation, sued defendants, residents of 
Indiana, in the United States District Court for the Western Dis- 
trict of Kentucky for damages arising out of the operation of de- 
fendant’s truck in Kentucky. Service of process was made under 
Fen. R. Civ. P. 4(d) (7), which states that service upon any com- 
petent person or upon a corporation is sufficient “if the summons 
and complaint are served in the manner prescribed by the law of 
the state which the service is made...” This was in accordance 
with Ky. Rev. Strat. §§188.020, 188.030 which provide for service 
upon the Secretary of State in a civil action against non-resident 
motorists arising out of the operation of a motor vehicle on the 
highways of the state. The defendant’s motion to dismiss upon 
grounds of improper venue was overruled, and judgment was en- 
tered for the plaintiffs. This judgment was affirmed by the court 
of appeals and defendants appealed to the Supreme Court. Held, 
reversed. Defendants are not Kentucky residents within the mean- 
ing of the federal venue statute which confines such suits to “the 
judicial district where all plaintiffs or all defendants reside.” 28 
U.S.C. § 1391 (a). The non-resident defendants did not waive their 
federal venue privilege or voluntarily consent to suit by operating 
a truck upon the Kentucky highways. In a dissenting opinion, Mr. 
Justice Reed with the concurrence of Mr. Justice Minton stated 
that the implied appointment of an agent for service of process in 
the state courts was a waiver of the federal venue privilege. They 
reasoned by analogy from Neirbo Co. v. Bethlehem Shipbuilding 
Corp., Ltd., 308 U.S. 165 (1939) which held that the formal desig- 
nation of an agent for service of process constituted a waiver of 
federal venue. Obderling v. Illinois Cent. R.R., 345 U.S. 950 (1953). 

The first modern non-resident motorist statute was enacted by 
Massachusetts, Mass. Gen. Laws, c.90, as amended by 1923 Mass. 
Srart., c. 431, § 2. In the event of an accident involving a resident and 
non-resident of a state, provision was made for the service of proc- 
ess on the Registrar of Motor Vehicles who would then send a copy 
of the same by registered mail to the non-resident defendant. The 
avowed purpose of the statute was to provide a reasonable method 
for protecting persons and property within the state from injury 
inflicted by non-residents who drive automobiles within the state. 
See Scott, Jurisdiction Over Non-resident Motorists, 39 Harv. L. 
Rev. 563 (1926). 

It was early held that the presence of a person within the jur- 
isdiction was required for a valid exercise of in personam juris- 
diction. Pennoyer v. Neff, 95 U.S. 714 (1878). However, the con- 
titutionality of the non-resident motorist law was sustained in Hess 
v. Pawloski, 274 U.S. 352 (1927), which stated that the use of the 
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state highways by a non-resident was equivalent to his appointing 
the state registrar his attorney for the service of process. A later 
case added weight to this contention in holding that since the state 
has the power to exclude a non-resident motorist altogether, it may 
declare that the use of the highways is the equivalent to appointing 
an officer as their agent. Penn. Fire Insurance Co. v. Gold Issue 
Mining Co., 243 U.S. 93 (1917). It would seem that the true basis 
of jurisdiction over the non-resident, however, is the driving of an 
automobile within the jurisdiction which is considered a dangerous 
act. Since this decision all of the states have adopted similar stat- 
utes. For a table of these acts see Note, 82 A.L.R. 769 (1933). 


Many states have passed laws with provisions similar to those 
of the non-resident motorist statutes affecting non-resident corpo- 
rations. These laws provide that a non-resident doing business with- 
in a state shall appoint an agent for the service of process. If an 
agent is not appointed, the corporation by doing such business with- 
in the state shall be deemed to have thereby appointed an officer 
of the state as its agent for the service of process. See, eg. Onto Rev. 
Cope § 1703.191. The Neirbo case, supra, held that a designation by 
a foreign corporation, in conformity with a valid statute of a state 
and as a condition of doing business within it, of an agent upon 
whom service of process could be made was an effective consent 
to be sued in the federal courts of the state. The court in Knott 
Corporation v. Furman, 163 F. 2d 199 (4th Cir. 1947), cert. denied, 
332 U.S. 809 (1947), went even further, stating that “the consent to 
suit and service of process implied from doing business in a state 
by a foreign corporation not only authorizes a suit in the courts 
of the state, with service of process upon designated state officers, 
but also waives the provisions of the federal venue statute so that 
suit can be brought in federal court if elements of federal juris- 
diction are present.” Although it would seem that the actual con- 
stitutional basis of the in personam jurisdiction was the activity 
of the corporation within the state, the court grounded its opinion 
on the theory of an implied consent. 


This consent theory, though denounced as being a legal fiction 
by many writers and judges, (Flexner v. Farson, 248 U.S. 289, 293 
(1919), was the basis for nearly all of the United States District 
Court decisions holding the federal venue privilege to be waived 
under the non-resident motorist statute. Steele v. Dennis, 62 F. 
Supp. 73 (D. Md. 1945). Urso v. Sealers, 90 F. Supp. 653 (E.D. 
Penn. 1950); Morris v. Sun Oil Co., 88 F. Supp. 529 (D. Md. 1950). 
The gist of the consent theory seems to be that the operation of a 
vehicle on the highways of the state is a voluntary act performed 
by the non-resident motorist manifesting “consent” to be sued as 
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part of a bargain by which the motorist is permitted to use the high- 
ways within the state. 

The federal courts of appeals have failed to follow this consent 
theory. They theorize that the basis of the state’s jurisdiction is 
either the power to exclude the motorist or its general police power. 
Regardless of the theory, the act of driving in the state is a suf- 
ficient basis for exercising jurisdiction, and the implication of con- 
sent is deemed neither necessary nor accurate. Since no consent to 
be sued in the state is found to exist, the party is not held to have 
waived the federal venue statute and therefore must be sued in the 
district where either he or the plaintiffs reside. Martin v. Fischback 
Trucking Co., 183 F. 2d 53 (1st Cir. 1950); McCoy v. Silver, 205 F. 
2d 498 (1953), cert. denied, 346 U.S. 872 (1953). 

Logically, it would seem that this latter view, adopted by the 
Supreme Court in the present case, is the better one. This position 
recognizes that the actual basis for the exercise of the jurisdiction 
is the activity within the state, and disregards the theory of a fic- 
tional consent to jurisdiction. From the practical point of view, how- 
ever, the fictional waiver of venue has been followed with desirable 
results. The litigation could be settled much more expeditiously in 
the district courts of the state where the accident occurred. The 
ideal solution would seem to be appropriate federal legislation 


amending the federal venue statute. 
Robert Hill 


LIMITATION oF AcTIONS — Quasi IN Rem PROCEEDING 
EFFECT OF SAVING STATUTE 


The plaintiff brought an action against Standard Drug Com- 
pany for personal injuries sustained from using a compound manu- 
factured by The Toni Company and sold to the plaintiff by Stand- 
ard Drug Company. Over two years after the injury, the plaintiff 
filed an amended petition naming The Toni Company as a new de- 
fendant and several retail stores as garnishees. Since the defendant, 
The Toni Company, was a foreign corporation not licensed or au- 
thorized to do business in Ohio, service of summons by publication 
was initiated and an affidavit of attachment was filed to attach as- 
sets in the jurisdiction of the court belonging to the defendant but 
in the possession of the retail stores. By special appearance, the 
defendant moved to quash the service of summons and to dismiss 
the petition on the grounds that the action had not been com- 
menced within the two year period prescribed in Onto Rev. Cope 
§2305.10 (11224-1) and that the facts did not bring the case within 
the saving statute, Onto Rev. Cong §2305.15 (11228). This statute 
provides that “When a cause of action accrues against a person, if 
he is out of the state... the period of limitation for commencement 
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of the action...does not begin to run until he comes into the 
state...” The common pleas court quashed the service of summons, 
entered judgment for the defendant and discharged the attachment. 
The court of appeals reversed and remanded with instructions to 
vacate the order. On appeal the Supreme Court held: (1) that 
Onto Rev. Cope § 2305.15 (11228) applied to corporations; and (2) 
that this statute was applicable to a quasi in rem attachment pro- 
ceeding which was incidental to an action in personam. Moss v. 
Standard Drug Co. 159 Ohio St. 464, 112 N.E. 2d 542 (1953). 

At common law the term “person” prima facie included both 
natural and artificial persons and therefore included corporations. 
Department of Highways v. Lykes Bros. S. S. Co., 209 La. 381, 24 
So. 2d 623 (1945); 13 Am. Jur., Corporations §9. This rule has 
been adopted by statutory enactment in Ohio. Onto Rev. Cope 
§1.02 (10213). The Ohio courts have also construed “persons” to 
include corporations where such a construction is consistent with 
the legislative intent. Cincinnati Gaslight and Coke Co. v. Avon- 
dale, 43 Ohio St. 257, 1 N.E. 527 (1885); Ohio Farmers Ins. Co. v. 
Hard, 59 Ohio St. 248, 52 N.E. 635 (1898). 


In an action on a cognovit note after the fifteen year statute of 
limitations had expired, the court decided that the statute of limi- 
tations was suspended during the defendant’s absence from the 
state, in spite of the fact that the plaintiff could have taken a 
cognovit judgment on the note at any time. Commonwealth Loan 
Co. Inc. v. Firestine, 148 Ohio St. 133, 73 N.E. 2d 501 (1947). The 
court reasoned that had the legislature intended to remove such 
causes of action from the operation of the saving statute they could 
have done so by appropriate language. In other recent cases the 
court has construed Oxnto Rev. Cope §2305.15 (11228) literally and 
has refused to read exceptions into the statute. Couts v. Rose, 152 
Ohio St. 458, 90 N.E. 2d 139 (1950); Meekison v. Groschner, 153 
Ohio St. 301, 91 N.E. 2d 680 (1950). In the Couts case, supra, the 
plaintiff was injured in Ohio by defendant, a non-resident motorist. 
The plaintiff could have brought an action against the defendant 
in Ohio under the provisions of the Ohio non-resident motorist stat- 
ute, On10 Rev. Cope §2703.20 (6308-1). Nevertheless, the court held 
that the plaintiff did not have to bring the action within two years 
after the injury but could rely on Onto Rev. Cope §2305.15 (11228). 


The majority of American courts have held, in the absence of 
express statutory provisions to the contrary, that where the defend- 
ant was absent from the state the statute of limitations should be 
suspended regardless of whether the action is in personam, quasi 
in rem or in rem. Thus the statute has been tolled although the de- 
fendant had property within the state which could have been sub- 
jected to attachment or garnishment during the statutory period. 








230 OHIO STATE LAW JOURNAL [Vol. 15 


See Note, 119 A.L.R. 337 (1939). But in an Ohio case, the statement 
appears in the opinion (although not carried into the syllabus) that 
the saving statute applies only to actions in personam. Crandall v. 
Irwin, 139 Ohio St. 253, 39 N.E. 2d 608 (1942). This was an action to 
foreclose a mechanic’s lien on real estate, an action in rem. The 
court held that the six year limitation prescribed in Onto Rev. Cope 
1311.13 (8321), extinguished the right, and not merely the remedy, 
and that the saving statute applied only to limitations contained in 
the general limitations of actions chapter, O10 Gen. Cope §§11218 
to 11236 inclusive, now Onto Rev. Cope §§ 2305.04 to 2305.14 inclu- 
sive and 1307.08. 

In the instant case, the Supreme Court rejected the contention 
that the action was in rem and that therefore the saving statute was 
not applicable. The court in the principal case distinguished the 
Crandall case, supra, by holding that the attachment proceeding 
was a quasi in rem action rather than an in rem proceeding. The 
statement in the Crandall case, supra, to the effect that Onto Rev. 
Cope § 2305.15 (11228) applies only to actions in personam, wheth- 
er it be regarded as dictum or as an alternative ground of decision, 
seems directly opposed to the position taken later by the Supreme 
Court in the Firestine, Meekison and Couts cases, supra. These 
three cases hold that no exceptions should be read into the saving 
statute, Onto Rev. Cope 2305.15 (11228). By distinguishing the 
Crandall case, supra, the Supreme Court refused to extend the 
doctrine of that case. Instead, it continued the approach of the 
Firestine, Meekison and Couts cases, supra. By its decision in the 
instant case, the Supreme Court has moved closer to a complete 
adoption of the majority American rule. 

Carl V. Bruggeman 


LocaL GOVERNMENT LAw — ZONING ORDINANCE 
CONSTITUTIONALITY 


By an ordinance, the Village of Mayfield Heights prohibited 
absolutely the removal of topsoil from land located in areas desig- 
nated as higher use districts. An action was brought by a dealer in 
topsoil challenging the constitutionality of the ordinance. While the 
suit was pending, the village council repealed the law prohibiting 
removal and enacted in lieu thereof a law merely regulating topsoil 
removal, To comply with this ordinance it was necessary, inter alia, 
to post a bond of five hundred dollars for each acre of land to be 
stripped, and to provide for drainage, reseeding, and payment of 
inspection expenses incurred by the village. Before a permit would 
be granted, it was provided that the building inspector should in- 
vestigate the application and report his findings to a board of zoning 
appeals, who upon a favorable determination would grant a permit. 
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Thereafter, plaintiff filed a supplemental petition similarly attack- 
ing the amended ordinance. Held, the ordinance does not violate 
the due process clause of the Fourteenth Amendment of the United 
States Constitution as the restriction is reasonably related to the 
protection of the health, safety and welfare of the village. Miesz v. 
Mayfield Heights, 92 Ohio App. 471, 111 N.E. 2d 20 (1953). 


Municipal corporations have power to enact zoning ordinances 
under the authority of state constitutional provisions and statutes 
delegating police power to them. Rozeval Realty Co. v. Klienert, 
268 U.S. 646 (1932); Synod of Ohio v. Joseph, 139 Ohio St. 299, 39 
N.E. 2d 515 (1942); McCord v. Ed Bond Co., 175 Ga. 667, 165 S.E. 
590 (1943). 

The issue in each case involving the validity of a zoning ordi- 
nance is whether the restraint upon the use of the land is a reason- 
able interference with the owner’s rights. Pittsfield v. Oleksak, 313 
Mass. 543, 47 N.E. 2d 930 (1943); see Note, 168 A.L.R. 1188 (1947); 
see also John McCarthy, Legal Background of Zoning in Ohio, 23 
Onto Bar 563, for a review of Ohio cases. If an ordinance promotes 
the convenience or the general welfare of a relatively large portion 
of the population, or has a tendency directly or indirectly to ad- 
vance the public interest, it is said to be within the police power of 
the municipality. Bacon v. Walker, 204 U. S. 311 (1907); Pritz v. 
Messer, 112 Ohio St. 628, 149 N.E. 30 (1925). Nevertheless, great 
financial loss should not be inflicted where the benefit to a large 
segment of society is négligible. Pittsfield v. Oleksak, supra; West 
Bros. Brick Co. v. Alexander, 169 Va. 271, 192 S.E. 881 (1937); 
Terrace Park v. Evertt 12 F. 2d 240 (6th Cir. 1926), cert. denied, 
243 U.S. 710 (1926). In the Terrace Park case, supra, an ordinance, 
which prohibited the removal of gravel from land that was unfit 
for residential purposes due to passing trains and a nearby rubbish 
dump, was overthrown on constitutional grounds. The value of 
the land for use as a gravel pit was about ten times greater than 
for any other purpose to which it could be put. 


The constitutionality of an ordinance regulating the removal of 
topsoil was raised in Ohio for the first time in the instant case. 
However, the lower courts of New York considered this question 
in Lizza v. Town of Hempstead, 175 Misc. 383, 23 N.Y.S. 2d 811 
(1947); Lizza v. Town of Hempstead, 272 App. Div. 921, 71 N.Y.S. 
2d 14 (1947); Burroughs Landscape Co. v. Town of Oyster Bay, 
186 Misc. 123, 16 N.Y.S. 2d 123 (1946). In the earlier Town of 
Hempstead case, supra, a zoning law prohibited the taking of soil 
from land within the town, a suburban residential district, to any 
place outside the county wherein Hempstead is located. But it per- 
mitted soil to be removed from one place to another within the 
town and county. The court was of the opinion that this ordinance 
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was invalid as denying equal protection of law. In the second 
Hempstead case, supra, and the Oyster Bay case, supra, the munici- 
palities had ordinances much like that of Mayfield Heights in the 
principal case. They provided that soil could not be removed be- 
low a certain depth, and required drainage provisions and reseed- 
ing, plus posting of a performance bond. The courts looked to the 
residential nature of the towns, along with the additional burden 
on the drainage system during rains, the dust in dry periods, and 
the unsightly conditions left by improper soil removal to find the 
required reasonable relationship between the ordinances and the 
protection of the common weal. The Supreme Judicial Court of 
Massachusetts in Burlington v. Dunn, 318 Mass. 216, 61 N.E. 2d 
243, 168 A.L.R. 1181 (1945), upheld an ordinance which completely 
prohibited the removal of topsoil in the town of Burlington, a resi- 
dential district of Boston. 

Although the ordinances regulating the removal of topsoil are 
of relatively recent origin, they are new only as to their subject 
matter. They do not seem to represent an exertion of a new or 
arbitrary power by municipalities. The courts in deciding the 
validity of ordinances controlling topsoil removal take into con- 
sideration the effect such removal will have upon the public wel- 
fare due to the creation of unsightly areas, reduction of adjoining 
real estate values and thus a reduction in tax revenues, the effect 
upon the drainage systems, the danger to health due to standing 
water, and the possibility of dust storms. If topsoil removal should 
go uncontrolled these conditions might result in a substantial 
harm to the welfare of the general public. Where it is found that 
an ordinance will reduce or prevent these conditions, there seems 
to be the necessary public interest involved to validate the de- 
privation of the rights of the landowner and it is reasonable to 
assume that such an ordinance will be held constitutional. 

Kenneth R. Callahan 


PERSONAL PROPERTY — ALTERNATIVE BANK ACCOUNTS — 
RIGHT OF SURVIVORSHIP 


A married woman deposited fifteen thousand dollars of her 
own money in a savings and in a checking account, retaining the 
passbooks herself. In both instances, the bank had contracted to 
permit either the husband “or” the wife to make withdrawals. 
Neither account had been drawn upon at the time the husband 
murdered his wife. An action was brought in the common pleas 
court by the father and sole heir of the murdered woman to enjoin 
payment by the bank to the husband from either account. The 
common pleas court ruled that the husband was entitled to one- 
half of the balance of these accounts at the time of his wife’s death. 
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On appeal, held reversed. The husband has no property rights in 
these accounts. Bauman v. Walter, 160 Ohio St. 273, 116 N.E. 2d 
435 (1953). 

The account in the principal case was distinguished from that 
of a joint account and a joint account coupled with a survivorship 
provision. The obligation of the bank in the present case was to 
pay the husband or the wife; it was not an obligation to pay the 
husband and the wife, as in a joint account. The court stated that 
the use of the word “or” denoted the intention to establish not 
joint accounts, but the intention to create rights in the alternative. 

In an earlier discussion of bank accounts in the alternative 
it was stated that these deposits are construed primarily in one 
of three ways. See Note, 6 Onto Sr. L.J. 191 (1940). The first 
theory is that the depositor, the original owner of the money, does 
not intend a transfer of a property interest through the creation 
of an account, although the other party can withdraw from the 
account. Thus, if it were admitted that the husband in the principal 
case had as much right to withdraw from the accounts after the 
wife’s death as he had before, then he could not be enjoined, and 
the plaintiff’s only remedy would be to withdraw the balance be- 
fore the husband does. But the court indicated that the husband’s 
right was cut off at the death of the wife citing Smith v. Planters’ 
Savings Bank, 124 S.C. 100, 117 S.E. 312 (1923), noted in 33 YaLe 
L.J. 93 (1923), which held that the right of the non-contributor to 
withdraw was only a power of attorney and hence was revoked on 
the death of the donor. Under this view, the court properly en- 
joined the defendant from withdrawing the accounts. 

The second possible interpretation is that the intent of the de- 
positor is to give to the other party the right of withdrawal upon 
the death of the depositor, but not to give him such right during 
the depositor’s lifetime. If the transaction under this view is looked 
upon as an attempt to transfer property as by will, as it was in 
Schmitt v. Schmitt 39 Ohio App. 219, 177 N.E. 418 (1928), it un- 
questionably fails to comply with the statute of wills. And even if it 
did not fail in this respect, the husband in the present case could 
not take under a will because of his murderer’s disability. Onto 
Rev. Cope § 2105.19. If the relationship between the bank and the 
survivor is viewed, however, as a contract based on a condition 
precedent of survival, the survivor could properly take under the 
account. In a case in which the account “to A or to B” it was held 
that although B had not had the right of withdrawal during A’s 
lifetime, B was entitled to the balance at A’s death, because A had 
established a contract relationship between the bank and B. Dunn 
v. Houghton, 51 Atl. 71, (N.J. Eq. 1902). See Rowley, Living 
Testamentary Dispositions, 3 U. Or Cin. L. Rev. 361, 388 (1929). 
Although incidental survivorship to a joint tenancy does not exist 
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in Ohio, the same effect may be reached through contract by pro- 
viding for the right of survivorship to the surviving joint owner. 
In Re Estate of Hutchinson, 120 Ohio St. 542, 166 N.E. 687 (1929). 
See Martin, The Incident of Survivorship in Ohio, 3 Onto Sr. L.J. 
48, 59 (1936). 

The third possible view is that the depositor intends to create 
not only a present property interest in the account, but also the 
right of survivorship. An account of this nature is one which may 
be stated “to A or B and the balance payable at the death of 
either to the survivor.” In such an instance the intent to create 
survivorship is readily apparent. Cleveland Trust Co. v. Scobie, 
114 Ohio St. 241, 151 N.E. 273, (1926). A more difficult situation, 
however, was encountered in the case of In Re Estate of Fulk, 136 
Ohio St. 233, 24 N.E. 2d 1020 (1940). There the supreme court 
allowed parol evidence to clarify an ambiguity as to the intent 
of creating survivorship in an account stated solely “to A or to 
B.” But in that case a couple married over a period of fifty years 
had both deposited in the account, and the testimony clearly re- 
vealed that the intent of the parties was to create survivorship. 
To reach the result of survivorship in the Fulk case, supra, it is 
obvious that the court had to look beyond the plain meaning of 
the words to find the intent. It is also noteworthy that in a recent 
case the supreme court indicated again that the form of deposit is 
not a conclusive factor in determining ownership in a bank ac- 
count. Union Properties, Inc. v. Cleveland Trust Co., 152 Ohio St. 
430, 89 N.E. 2d 638 (1949). For a more comprehensive treatment 
of this third position, see Note, 6 Onto Sr. L.J. 191 (1940). 

In the preceding paragraph we saw that the contract with the 
bank in the instant case did not provide a right of survivorship; 
thus the interest of the wife in these accounts was still intact at 
her death. The possibility of an inter vivos gift was ruled out by 
the court on the basis that the passbooks had not been delivered, 
although in an earlier case it was stated that the exclusive posses- 
sion by the donor of the passbook is not conclusive. Sage v. Flueck, 
132 Ohio St. 377, 7 N.E. 2d 802 (1937). Here the supreme court 
might be subject to criticism for failing to distinguish the nature 
of the two accounts involved. Customarily, a gift of the funds in a 
checking account is made by writing a check payable to the donee 
or by withdrawing the funds and giving them to the donee. The 
possession of the passbook to the checking account would not seem 
to be a significant indicia of a gift. However, the passbook is 
normally needed to make withdrawals from a savings account. 
Another possible theory which the court rejected because of lack 
of consideration was that of the wife’s having passed her interest 
to her husband through a contract between them. All of the 
theories herein discussed lead to the conclusion that the wife’s 
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interest had not been extinguished by her death and the husband 
had acquired no right to the balance of these accounts. 

The decision of the court in the instant case is consistent with 
its previous decisions in recognizing that the controlling factor in 
determining the legal consequences of a bank account is its express 
wording, and that only in an extreme case will the court go beyond 
the plain meaning of the words. The facts of the principal case 
do not seem to justify going beyond the language of the account, 
as was done in the Fulk case, supra. It would appear that there 
must be cogent reason for imputing any intent beyond that ex- 
pressly stated in the account; ordinarily if survivorship is desired 
it is specifically provided. 

Charles R. Leech, Jr. 


PERSONAL PROPERTY — ExEMPT FRoM ADMINISTRATION — 
Murperer’s DISABILITY TO TAKE 


After the defendant was convicted of the murder of his wife, 
the father and sole heir of decedent joined the administrator and 
the husband in an action seeking a finding that the husband was 
not entitled to twenty-five hundred dollars as property exempt 
from the administration of the estate pursuant to Onto Gen. CopE 
§ 10509-54. This section provided that if a person died leaving a 
surviving spouse, such survivor could select certain personal prop- 
erty, or money in lieu thereof, of the deceased to be free from 
administration as part of the estate. Both the probate court and the 
court of appeals sustained the defendant’s demurrer to plaintiff's 
petition. On appeal, held, Om1o Gen. Cope § 10503-17 precluded the 
husband from taking the set-off. Bawman v. Hogue, 160 Ohio St. 
296, 116 N.E. 2d 439 (1953). 

Prior to the adoption of Onto Gen. Cope § 10503-17, the Su- 
preme Court of Ohio had upheld a decision which allowed an only 
son who had murdered his mother to take from the mother by 
descent and distribution. Deem v. Millikin, 53 Ohio St. 668, 44 N.E. 
1134 (1895). The legislature prevented this from occurring again 
by the enactment of Onto Gen. Cope § 10503-17 in 1932. The por- 
tion of that section applicable here reads: 

“'..no person finally adjudged guilty.... of murder.... 

shall be entitled to inherit or take any part of the real or 

personal estate of the person killed, whether under this 

act relating to intestate succession or as devisee or 

legatee, or otherwise under the will of such person...” 

The interpretation of the phrase “.... whether under this act re- 
lating to intestate succession....” has been the trouble maker. 

The lower courts dealt with this statute in Egelhoff v. Presler, 
32 Ohio Op. 252, 44 Ohio L. Abs. 376 (1945) and Tyack v. Tipton, 
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65 Ohio L Abs. 397, 105 N.E. 2d 29 (1951). In the Egelhoff case, 
supra, a minor was adjudged guilty of the murder of his father. 
Here, the court interpreted “relating to intestate succession” to 
mean by descent and distribution. The court said that Onto Gen. 
Cope § 10509-54 was obviously not within the purview of the re- 
striction in that it did not appear in the chapter of the code entitled 
Descent and Distribution. 

The court of appeals in the Tyack case, supra, considered the 
right of a husband, convicted of the murder of his wife, to take 
the exemption statute. In reaching a result similar to that in the 
Egelhoff case, supra, the court said, “If a stricter rule is desired 
it must come from the legislature and not from the Courts.” 

However, the court in the principal case said that a right of 
intestate succession to a decedent’s property is one which depends 
entirely upon the provisions of the law as distinguished from the 
provisions of a will. The court put it this way: “The words ‘pro- 
visions of this act relating to intestate succession’... necessarily 
include the provisions for a surviving spouse set forth in Section 
10509-54, General Code. It is true that the so-called statutes of 
descent and distribution do relate ‘to intestate succession.’ It does 
not follow, as defendant argues, that a statute such as Section 
10509-54, General Code, does not relate.” 

Although a final decision was rendered in the case being noted 
after the Ohio Revised Code became effective on October 1, 1953, 
it had reached the courts before the effective date of the revision 
and was thus decided under the Ohio General Code provision. 
The words of Onto Gen. Cope § 10503-17 “... under this act relat- 
ing to intestate succession...” have been changed by Outro Rev. 
Cope § 2105.19 to read “...under § 2105.01 to 2105.21, of the re- 
vised code...” These sections include only the statutes pertaining 
to descent and distribution. 

Were it not for the change in the wording of the murderer’s 
disability statute by the adoption of the Ohio Revised Code, it 
would seem that the question of the right of a murderer to take 
under the exemption statute, new Outro Rev. Cope § 2115.13, would 
become a settled point on the strength of the supreme court de- 
cision in the principal case. Although a supreme court decision 
had not been rendered on the point at the time of the reenactment, 
the interpretation of the provision by the lower courts in the 
Egelhoff and Tyack cases was fairly clear. Thus it would seem 
plausible to argue in a future case that the legislature intended 
to adopt this prior interpretation. The change in the wording of 
the statute to make it read as it had been interpreted would seem 
to support this view. On the other hand, the principal case is an 
authoritative decision as to the meaning of Onto Gen. Cope 
§ 10503-17 and Onto Rev. Cope § 1.24 says the intent of the legis- 
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iature was not to change the law as expressed by the Ohio Gen- 
eral Code. The firmly grounded policy against murderers benefit- 
ing from their crimes along with the principal case as a precedent 
will undoubtedly bear heavily upon a future court and will possibly 


prevent the adoption of such a view. 
Kenneth R. Callahan 


Torts — AUTOMOBILES — IMPUTATION OF CONTRIBUTORY NEGLIGENCE 


Plaintiffs permitted their son, under 18 years old, to drive 
their automobile. The Delaware Statute, 21 Dex. Rev. Cope § 6106 
(1935), reads “Every owner of a motor vehicle who... knowingly 
permits a minor under ...18 to drive such vehicle... shall be joint- 
ly and severally liable with such minor for any damage caused 
by the negligence of such minor in driving such vehicle.” As a 
result of the concurring negligence of the defendant and the plain- 
tiff’s son, the plaintiffs’ car was wrecked; plaintiffs sued to re- 
cover for property damage. Defendant contended that the son’s 
contributory negligence is imputed to the plaintiffs thus barring 
recovery under 21 Det. Rev. Cope § 6106. Plaintiffs moved to strike 
this defense. Held, motion granted. The court felt that the im- 
putation of a minor’s negligence to an owner under this statute 
is applicable only in actions brought by a third person against the 
owner. Westergren v. King, 99 A. 2d 356 (Sup. Ct. of Del. 1953). 


At common law, the owner-bailor of an automobile was not 
liable for the negligence of another whom he permitted to drive, 
Williamson v. Eclipse Motor Lines, 145 Ohio St. 467, 62 N.E. 2d 
239, 168 A.L.R. 1356 (1945); McElrath v. Luardo, 33 Ohio L. Abs. 
279, 19 Ohio Op. 460 (1939); Edwards v. Benedict, 79 Ohio App. 
134, 70 N.E. 2d 471, (1946); see Grant v. Knepper, 245 N.Y. 158, 
156 N.E. 650, 54 A.L.R. 845 (1927); see Priestly v. Skourap, 142 
Kan. 127, 45 P. 2d 451 (1935); Note, 100 A.L.R. 916 (1936); Note, 
36 A.L.R. 1128 (1925); see CycLopepra or Auto LAw AND PRACTICE 
§$§ 2865 and 2911. Therefore, the owner could recover from negli- 
gent third persons although the driver was also negligent. Victor 
Tea Co. v. Walsh, 9 Ohio L. Abs. 298, 176 N.E. 585 (1931); Readnour 
v. Cincinnati Street Railway Co., 79 Ohio App. 345, 71 N.E. 2d 
533 (1946); Curle v. Tyfe, — Ohio App. —, 105 N.E. 2d 428 (1951); 
contra, Rose v. Baker 139 Tex. 554, 160 S.W. 2d 515 (1942). How- 
ever, if the negligent driver were the owner’s agent or servant, 
Denison v. McNorton, 228 Fed. 401, 142 C.C.A. 631 (1916), or if the 
owner knew the driver was incompetent, the owner would be 
liable to an injured third party for the damage caused by the 
driver, Elliott v. Harding, 107 Ohio St. 501, 104 N.E. 338 (1923); 
Cunningham v. Bell, 149 Ohio St. 103, 77 N.E. 2d 918 (1948), and 
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also the owner would be barred from recovering from the negli- 
gent third person. See Elliott v. Harding, supra.; Cunningham v. 
Bell, supra. 

The trend is to modify this common law rule in order to assure 
relief for injured parties against financially irresponsible drivers 
who are neither agents nor servants of the owner. See CYCLOPEDIA OF 
Auto Law anp Practice § 2912; RESTATEMENT, Torts, § 485 (b). 
The family purpose doctrine, which allows the injured third party 
to recover from the head of the household for the negligent driving 
of his family, has been one device to insure financial responsibility. 
Canning v. Cunningham, 322 Mich. 182, 33 N.W. 2d 752, (1948). 
Some states still follow this doctrine. See Note, 36 A.L.R. 1141; 9 
Ga. B.J. 98 (1946); 10 Ga. B.J. 222 (1947); 20 Tenn. L. Rev. 376 
(1948); 1 Kan. L. Rev. 368 (1953); CycLopepra or Auto LAw AND 
Practice, §§ 3091 and 3111. Ohio does not follow the family pur- 
pose doctrine. Elms v. Flick, 100 Ohio St. 186, 126 N.E. 66 (1919); 
Bretzfelder v. Demaree, 102 Ohio St. 105, 130 N.E. 505 (1921). 

Many states have passed statutes to insure financial responsi- 
bility for irresponsible drivers. See Comment, 45 Harv. L. Rev. 171 
(1931). (1) Some states declare the owner liable for the negligence 
of any driver whom he knowingly permits to drive. McKinney’s 
N.Y. Veu. & Trar. Law § 59; Minn. Strat. Ann. § 170.54, RI. 
Gen. Laws c. 1429, § 10. (1929). (2) Others say any owner who 
knowingly permits a minor below a certain age to drive shall be 
liable for any damage caused by the minor’s negligence. 21 Det. 
Rev. Cope § 6106 (1935) (age 18); Iowa Cone § 5026 (1927) (age 
15); Kan. Gen. Cope § 8-222 (1949) (age 16). (3) Still other 
statutes require a parent or guardian to sign a minor’s applica- 
tion for an operator’s license when the minor is below a certain 
age and provide that any negligence of the minor will be imputed 
to the person who signed. Onto Rev. Cope § 4507.07 (6296-10b) 
(age 18); Wis. Strat. §§ 85.089 and 85.0810 (age 18); Cau. VEH. 
Cope §§ 350 and 352 (age 21). 

It is well established that the import of these statutes is to 
make the owner liable when sued by the injured third person. 
See Note, 135 A.L.R. 481 (1941); Note, 61 A.L.R. 884 (1929); 
Note, 112 A.L.R. 427 (1938); Cyctopepra or Auto LAw AND PRaAc- 
Tice, § 3092. 

However, when there is concurring negligence between the 
third person and the driver of the owner or parent’s car and when 
the owner or parent subsequently sues the third person, a new 
problem arises which apparently was not foreseen by most legis- 
latures. The question is this: Does the language employed in the 
statute not only make the owner liable to third persons for the 
driver’s negligence, but also preclude the owner from recovering 
against negligent third persons when the driver has been guilty 
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of contributory negligence? There seem to be two conflicting 
views. One view interprets the statute narrowly and allows re- 
covery as did the principal case. Webber v. Graves, 234 App. Div. 
579, 255 N.Y.S. 726 (1932); Mills v. Gabriel, 259 App. Div. 60, 18 
N.Y.S. 2d 78, affirmed, 284 N.Y. 755, 31 N.E. 2d 512 (1940); 
Kernan v. Webb, 50 R.I. 394, 148 Atl. 186; Pancoast v. Co-operative 
Cab. Co., 37 So. 2d 452 (App. La. 1948); Jacobson v. Dailey, 288 
Minn. 201, 36 N.W. 2d 711, 11 A.L.R. 2d 1429, 1437 (1949). There 
are several reasons given for this view: The legislature only in- 
tended to protect the public by assuring financial responsibility for 
irresponsible drivers; the legislature intended to make owners or 
parents mere insurers and not principals of the drivers; statutes 
in derogation of common law should be strictly construed. 


The other view interprets the statute broadly and bars the 
owner or parent from recovery. Milgate v. Wraith, 19 Cal. 2d 297, 
121 P. 2d 10 (1942); Fox v. Schuster, 50 Cal. App. 2d 362, 123 P. 
2d 56 (1942); National Trucking and Storage Co. v. Driscoll, 64 A. 
2d 304 (Mun. Ct., D.C. 1949); Secure Finance Co. v. Chicago, R.I. 
& Pac. Ry., 207 Iowa 1105, 224 N.W. 88, 61 A.L.R. 885 (1929); 
Kirk v. United Public Gas Service, 165 So. 735 allowed recovery, 
reversed, 185 La. 580, 170 So. 1 (1936); DiLeo v. Montier, 195 So. 
74 (1940); Scheibe v. Town of Lincoln, 233 Wis. 425, 271 N.W. 47 
(1937) (comparative negligence doctrine); Flaggs v. Johansen, 124 
N.J.L. 456, 12 Atl. 2d 374 (1940). These courts base this view on 
these reasons: It was the legislative intent to make the owner or 
parent responsible for all negligence of the driver; that a principal- 
agency relationship was created; that if the negligence of the 
operator is imputable to the owner in actions by third parties 
against owners, the converse must be true, that is, the negligence 
of the operator will be imputable to the owner in actions by the 
owner against third parties. 


There seems to be no Ohio case in point. However, it is to be 
noted that the language of Onto Rev. Cope § 4507.07 (6296-10b) 
seems broad enough to impute all negligence, including contribu- 
tory negligence, to the signer of a minor’s application. The statute 
reads “Any negligence ...of a minor under 18...when driving a 
motor vehicle upon a highway shall be imputed to the person who 
signed the application . . . , which person shall be jointly and sever- 
ally liable with such minor for any damage caused by such negli- 
gence....” On the other hand, when this provision is read in con- 
text with all of Onto Rev. Cope § 4507 (6296-10) whose third para- 
graph provides for a method of releasing the signer of the appli- 
cation from his burden if proof of the minor’s financial responsi- 
bility is filed with the Registrar of Motor Vehicles, the legislative 
intent seems merely to insure financial responsibility and not to 
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create a principal-agency relationship between minor and signer 
by which contributory negligence will be imputed to bar the 
signer’s recovery against a negligent third party. California and 
Wisconsin, with statutory provisions very similar to Ohio’s, bar 
recovery. Fox v. Schuster, supra; Milgate v. Wraith, supra; Scheibe 
v. Town of Lincoln, supra. 

While not affecting the instant suit, yet interesting to note, 
the Delaware Legislature subsequent to its instigation, added these 
words to 21 Det. Rev. Cope § 6106 “and the negligence of such 
minor shall be imputed to such owner for all purposes of civil 
damages” (italics added), thus probably barring the owner’s re- 
covery against negligent third persons if the question arises in 
the future in Delaware. 

Thor G. Ronemus 


State TAXATION — INTANGIBLE PERSONAL PROPERTY — 
Srrus or Accounts RECEIVABLE 


Taxpayer, a resident Ohio corporation, owned accounts re- 
ceivable which arose out of business transacted outside of Ohio 
but which were not used in business outside of Ohio. These re- 
ceivables were not returned by the taxpayer for Ohio intangible 
personal property tax, and the Tax Commissioner of Ohio made a 
deficiency assessment. On appeal to the Ohio Board of Tax Ap- 
peals, the order of the Commissioner was affirmed with one mem- 
ber dissenting. Held, reversed. Rule 224, as amended in 1953, which 
subjected accounts receivable of domestic corporations arising 
from business transacted outside of the state to intangible prop- 
erty tax unless also used in business transacted outside the state, 
was in conflict with the prior interpretation of Ohio’s taxation 
statute. Thus, the rule is invalid as to the requirement that such 
accounts receivable must be used in business transacted outside the 
state to be exempt from the Ohio tax. The Hoover Co. v. Peck, 
160 Ohio St. 64, 113 N.E. 2d 85 (1953). 


The basic principle that a state may tax only property within 
its jurisdiction, Union Refrigerator Transit Co. v. Kentucky, 199 
U. S. 194 (1905); Frick v. Pennsylvania, 268 U. S. 473 (1925), has 
led to this general rule in determining the tax situs of intangible 
personal property: Intangible personal property has a tax situs 
at the owner’s domicile. Union Refrigerator Transit Co. v. Ken- 
tucky, supra; Blodgett v. Silberman, 277 U. S. 1 (1928); Wheeling 
Steel Corporation v. Fox, 298 U. S. 193 (1936). This general rule 
has been stated in the maxim “mobilia sequuntur personam.” 
Blodgett v. Silberman ,supra. Also this rule has been well reasoned 
on the ground that a citizen has a duty at the place of his domicile 
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to contribute to the support of the state government in return 
for the benefits of property protection and enjoyment. Curry v. 
McCanless, 307 U. S. 357 (1939). With the growth of business 
activities, the “business” or “commercial situs” rule emerged so 
that intangible personal property may acquire a business situs 
at a place other than at the owner’s domicile when such intangibles 
becomes integral parts of some local business. Wheeling Steel 
Corporation v. Fox, supra; Kelly Springfield Co. v. Tax Commis- 
sion, 38 Ohio App. 109, 175 N.E. 700 (1931); Newark Fire Insur- 
ance Co. v. State Board of Tax Appeals, 307 U. S. 313 (1939); 
Note, 143 A.L.R. 361 (1943). 


Since the domiciliary state, Curry v. McCanless, supra, and the 
state in which the accounts receivable have acquired a business 
situs, Wheeling Steel Corp. v. Fox, supra, may have concurring 
jurisdiction to tax the same accounts receivable, double taxation 
is quite possible. See Am. Jur., Taxation § 467; 104 A.L.R. 806 
(1936); 79 A.L.R. 344 (1932); 76 A.L.R. 806 (1932). Although 
several United States Supreme Court decisions have held that there 
is no constitutional provision prohibiting double taxation, Curry v. 
McCanless, supra; First Bank Stock Corp. v. Minnesota, 301 U. S. 
234 (1937); Tax Commission v. Aldrich, 316 U. S. 174 (1942), 
Ohio has adopted statutory provisions [On1o Rev. Cope §§ 5709.02 
(5328-1), 5709.03 (5328-2), 5701.08 (5325-1)] with the intention 
of avoiding this double taxation. Glander and Dewey, Taxation 
of Accounts Receivable in Ohio—The Impact of Constitutional 
Limitations, 11 Onto Sr. L. J. 173 (1950). 


The following are the Ohio statutes pertaining to the situs 
of accounts receivable used in business: 


“ .. Property of the kinds and classes mentioned in 
Section 5709.03 (5328-2) of the Rev. Code, used in and 
arising out of business transacted in this state, by, for or 
on behalf of a non-resident... shall be subject to taxation; 
and all such property of persons residing in this state 
used in and arising out of business transacted outside of 
this state by, for or on behalf of such persons... shall not 
be subject to taxation ....” Onto Rev. Cope 5709.02 (5328- 
1) (Italics added). 

“Property of the kinds and classes herein mentioned, 
when used in business, shall be considered to arise out of 
business transacted in a state other than that in which the 
owner thereof resides in the cases and under the circum- 
stances following: 


“In the case of accounts receivable, when result- 
ing from the sale of property sold by an agent hav- 
ing an office in such other state or from services 
performed by an officer, agent or employee con- 
nected with, sent from or reporting to any officer 
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or at any office located in such other state.... 
“The provisions of this section shall be recip- 
rocally applied, to the end that all property of the 
kinds and classes mentioned in this section having 
a business situs in this state shall be taxed herein 
and no property of such kinds and classes belong- 
ing to a person residing in this state and having a 
business situs outside of this state shall be taxed 
....Onto Rev. Cope 5709.03 (5328-2) (Italics 
added). 
“.. Money, deposits, investments, accounts receivable 
and prepaid debts, and other taxable intangibles shall be 
considered to be “Used” when they...are applied...in 
the conduct of the business, whether in this state or else- 
= ..-”’ Onto Rev. Cope 5701.08 (5325-1) (Italics add- 
These statutes were initially interpreted in the case of Ransom 
and Randolph v. Evatt, 142 Ohio St. 398, 52 N.E. 2d 738 (1944) 
in which the Supreme Court of Ohio decided that accounts re- 
ceivable of an Ohio corporation, to be exempt from the Ohio in- 
tangible personal property tax, should arise from business trans- 
acted outside of Ohio [as described in Onto Rev. Cope § 5709.03 
(5328-2) ] and should be used in the general business of the corpor- 
ation, whether in Ohio or elsewhere [within the purview of Ox1o 
Rev. Cope § 5701.08 (5325-1)]. The effect of this Ransom and 
Randolph decision was that, for domestic corporations, the sole 
test for determining the tax situs of accounts receivable used 
in business was whether the accounts receivable arose out of busi- 
ness transacted in the non-resident state. 


Because of the reciprocal situs provision of On1o Rev. Cope 
§5709.02 (5328-2), the Tax Commissioner applied the ruling of the 
Ransom and Randolph case to foreign, nonresident businesses as 
well as to domestic, resident businesses. However, the United States 
Supreme Court, in Wheeling Steel Corporation and National Dis- 
tillers Products v. Glander, 337 U.S. 562 (1948) reversing 150 Ohio 
St. 229, 80 N.E. 2d 863 (1948), held that the application of the single 
test rule of the Ransom and Randolph case to the receivables of 
foreign corporations denied equal protection of the law to the for- 
eign corporations, since circumstances could be presented where 
the accounts receivable of a domestic corporation would be exempt 
from Ohio taxation while the accounts receivable of the foreign 
corporation would be taxed. See Comment, 18 U. or Cun. L. Rev. 
496 (1949). 


In June, 1950, the Tax Commissioner promulgated Rule 224 
to obviate the constitutional defect which the United States Su- 
preme Court found in the situs statute as interpreted in the Ran- 
som and Randolph case. The rule required that for accounts re- 
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ceivable to have a business situs in a non-resident state, they must 
arise out of business transacted in the non-resident state and also 
must be used in business outside of the non-resident state, “used 
in business” meaning “subject to the control and management of 
an agent or officer of the owner at an office in a state other than 
that in which the owner thereof resides.” The effect of this rule 
was to require a dual business situs test for both domestic corpora- 
tions (to decide if they were exempt from Ohio tax) and foreign 


corporations (to decide if they were subject to Ohio tax). 
Thus, the stage was set for the instant case of The Hoover Co. 


v. Peck, supra, involving a domestic corporation whose accounts 
receivable arose from business transacted outside of Ohio but which 
were not used in business outside of Ohio. As we saw previously, 
the Supreme Court of Ohio followed the single test of the Ransom 
and Randolph case, reasoning that the Wheeling Steel Corporation 
case applied only to foreign corporations as distinguished from do- 
mestic corporations and that the legislature must have acquiesced 
in the Ransom and Randolph decision since the statutes were not 
subsequently amended. The effect of the instant case was to dis- 
regard the reciprocity provision of Onto Rev. Cope §5709.03 
(5328-2) . 

After the instant case, Rule 224 was amended so that today the 
Ohio rule for determining the tax situs of accounts receivable used 
in business is as follows: (1) For resident businesses — From where 
do the accounts receivable arise, as determined by the three tests 
of Onto Rev. Cope §5709.03 (5328-2)? If they arise from business 
transacted outside of Ohio, they are exempt from Ohio tax even 
though they are controlled and managed in Ohio. (2) For non- 
resident businesses — From where do the accounts receivable arise, 
as determined by the three tests of Onto Rev. Cope § 5709.03 
(5428-2) and at what office are the accounts receivable controlled 
and managed? If they arise from business transacted in Ohio, they 
are still exempt unless they are also managed and controlled in 
Ohio. 

As a result of the present situation, Ohio is not receiving all 
the taxes from intangible personal property to which it is consti- 
tutionally entitled, since resident businesses escape the Ohio tax 
by merely having their accounts receivable arise in another state. 
It is submitted that the only way to correct this defect is to amend 
Onto Rev. Cope §5709.03 (5328-2) so that it is unequivocally indi- 
cated that the legislature intends to apply a dual test for both resi- 
dent and non-resident businesses. In this manner, the original in- 
tention of preventing double taxation within Ohio will be carried 
out concomitant with Ohio’s receiving its fair share of revenue from 
the tax on accounts receivable. 

Thor G. Ronemus 
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State TAXATION — REAL PROPERTY 
ParTIAL EXEMPTION 


Onto Rev. Cope §5709.07 (5349) provides that “houses exclus- 
ively used for public worship shall be exempt from taxation.” The 
board of tax appeals denied the application of the taxpayer church 
for exemption from ad valorem taxation of a two story building, 
the first floor of which contained the church auditorium and the 
second floor of which had two suites of rooms, one of which is oc- 
cupied by the janitor and his family, and the other by the church 
minister and his family. The Board’s opinion was predicated upon 
its finding that there was no evidence that it was necessary for the 
pastor and his family to reside in the said building. Split listing was 
denied under Onto Rev. Cope §5713.04 (5560) because more than 
fifty percent of the building was used for private residential pur- 
poses. On appeal to the Supreme Court of Ohio, held, reversed, 
(4-3), the first floor being used exclusively for tax exempt pur- 
poses could be set off, not on a percentage basis, but by a split 
valuation of the separate entities of the building for tax purposes. 
Church of God of Cleveland v. Board of Tax Appeals, 159 Ohio St. 
517, 112 N.E. 2d 633 (1953). The dissent maintained that the plain 
meaning of the statutory language “exclusively” must be strictly 
construed. 


The Supreme Court of Ohio in its first interpretation of Article 
XII, Section 2 of the Ohio Constitution and Onto Rev. Cope §5709.07 
(5349) held that to be exempt the building must be used exclusively 
for public worship. Gerke v. Purcell, 25 Ohio St. 229 (1874). The 
residence of the pastor was attached to the church. Then, in 1945 
the problem of partial exemption was squarely presented to the 
Supreme Court of Ohio with the argument that a building should 
be physically split for tax purposes. Welfare Federation v. Glander, 
146 Ohio St. 146, 64 N.E. 2d 813 (1945). Though the taxpayer in- 
volved was a charitable institution the court rejected “partial ex- 
emption” and interpreted the words “used exclusively” as contained 
in the constitution and statute to mean the whole property must 
be used for tax exempt purposes. This decision affirmed a former 
strict construction that the use “exclusively” does not mean “in 
part.” Pfeiffer v. Jenkins, 141 Ohio St. 66, 46 N.E. 2d 767 (1943). 
Therefore, the strict view toward partial exemption by split list- 
ing, applied whether the housing of the personnel is physically at- 
tached to the church (vertical split) or is located on a floor above 
the church (horizontal split). Watterson v. Holiday, 77 Ohio St. 150, 
82 N.E. 962 (1907); Massio v. Glander, 149 Ohio St. 433, 79 N.E. 2d 
233, 15 A.L.R. 2d 1064 (1948). In Massio v. Glander, supra, there 
was involved a three story building, the first floor being occupied 
as a chapel and the upper two floors were used for non-exempt 
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purposes. Later, the court relented from the very narrow construc- 
tion it had placed upon the words “used exclusively” and held, that 
if the non-exempt use was incidental and necessary to the main 
purpose the whole building would be exempt. In Re Bond Hill 
Roselaw Hebrew School, 151 Ohio St. 70, 84 N.E. 2d 270 (1949). 
The exemption involving a one-and-one half story building was 
allowed though the caretaker was permitted to live rent free with 
his family in rooms above the church. Though there seems to be no 
factual distinction between the In re Bond Hiil Roselaw Hebrew 
School, supra, and the previous Gerke, Watterson, and Massio 
cases, supra, the court attempted to distinguish these prior cases 
on the basis that parsonages and parish houses are used primarily 
as places of residence while the building in the instant case was 
devoted primarily to public worship. But the court expressly de- 
nied percentage splitting which was the theory upon which the tax 
board in the instant case had based its decision. In October of 1949, 
Outro Rev. Copr §5713.04 (5560) was amended to authorize the split 
listing of a single parcel of real estate having single ownership if 
it contained a “separate entity” used exclusively for tax exempt 
purposes. A short time later this statute was construed and it was 
held that one floor of a building is not a separate entity. Goldman 
v. L. B. Harrison, 158 Ohio St. 181, 107 N.E. 2d 530 (1952). The 
Goldman Case, supra, merely stated that Onto Rev. Cope §5713.04 
(5560) was not applicable and decided the case on the basis that 
the one exempt use was-not incidental to the exempt purpose. The 
dissent in the principal case thought the Harrison view should be 
controlling, and that a single building used for both religious and 
non-religious purposes does not answer the description of Onto 
Rev. Cope §5713.04 (5560). The recent case of Welfare Federation 
v. Peck, 160 Ohio St. 509, 117 N.E. 2d 1 (1954) approved split list- 
ing and further affirmed the principal case, though the dissent re- 
tained their position that a strict construction of the Ohio Consti- 
tution would not permit split listing of a building having a single 
ownership. 


The principal case allows an exemption to the first floor 
even though the second floor is used for non-exempt purposes. 
(horizontal splitting). This construction would impliedly include 
vertical splitting since it is more easily adopted to precise quanta- 
tive separation. The principal case also squarely presents the prob- 
lem: What is a separate entity? A separate entity has been defined 
as composed of two elements, namely, independent use and ca- 
pable of separate ownership. Cincinnati College v. Yeatman, 30 
Ohio St. 276 (1876). Logically, it should make no difference, there- 
fore, whether the split is horizontal or vertical since they are both 
capable of independent use and separate ownership. This would 
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theoretically extend to one room in the Empire State Building. 
The majority view in the principal case allows the church ex- 
emption of the area used for worship and yet it does not place the 
taxpayer at an undue disadvantage since the church pays taxes 
on the remainder of its property. The court adopted a liberal view 
which eliminates the problems and injustices of the “incidental ap- 
proach.” The decision indicates an extension of the power of the 
legislature to exempt property, which in the interest of sound tax 
administration this extension should be expressly stated in the con- 


stitution. 
William F. Newman 


WorKMEN’s COMPENSATION — THE NECESSARY ELEMENT For 
EMPLOYER-EMPLOYEE RELATIONSHIP 


Petitioner, a farmer, was injured while operating his own corn 
picker on the farm of a neighbor. No compensation was to be re- 
ceived for the work as the petitioner was returning work volun- 
tarily done for him by the neighbor. The only communication be- 
tween the farmers occurred when the owner of the farm gave the 
petitioner instructions as to the cutting. The Industrial Commis- 
sion of Wisconsin ruled that the petitioner was an employee of the 
farm owner and awarded compensation for the injury. In affirm- 
ing on appeal, the Supreme Court of Wisconsin held that an im- 
plied contract of hire arose through the custom of the community 
to repay one for labor performed and that the right to control was 
manifested when the farm owner told the petitioner how to do the 
cutting. This was sufficient under the Workmen’s Compensation 
Act to warrant the finding of an employer-employee relationship. 
Gant v. Industrial Commission, 263 Wis. 64, 56 N.W. 2d 525 (1953). 

The common law required four elements to sustain a finding 
of a master-servant relationship. These were: 

1) selection and‘engagement of the servant; 

2) payment of wages; 

3) power of dismissal; 

4) power of the control of the servant’s conduct. 

Carman v. The Steubenville and Indiana Railroad Co., 4 Ohio St. 
399 (1854); 35 Am. Jur., Master and Servant, § 2; Atlantic Coast 
Line R. Co. v. Tredway, 120 Va. 735, 93 S. E. 560 (1917). State 
legislatures, in providing for Workmen’s Compensation benefits, 
created a system to charge personal injuries to business costs and 
eliminate the waste, inequities and the harassment of both em- 
ployers and employees involved in the common law method of com- 
pensation. 42 O. Jur., Workmen’s Compensation §1. The acts now 
require only a showing of a contract of hire, express or implied, in 
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place of all four common law elements to constitute an employer- 
employee relationship. Onto Rev. Cope §4123.01 (1953); Wis. Srart.; 
102.07-4; Drexler v. Labay, 155 Ohio St. 244, 98 N.E. 2d 410 (1951); 
Case v. Industrial Commission, 231 Wis. 133, 285 N.W. 539 (1939). 
Therefore, the major test today is the right to control the details 
of the work performed, whether such right is exercised or not. 
Firestone v. Industrial Commission, 144 Ohio St. 398, 59 N.E. 2d 
147 (1945); Gillum v. Industrial Commission, 141 Ohio St. 373, 48 
N.E. 2d 234 (1943); State v. Whims, 68 Ohio App. 39, 39 N.E. 2d 
596 (1941); Home v. Industrial Commission, 248 Wis. 5, 20 N.W. 
2d 573 (1945); Ebner v. Industrial Commission, 252 Wis. 199, 31 
N.W. 2d 172 (1948). The retention of the “right to control” test 
allows an employer to prescribe the manner of doing the work and 
to be responsible for the methods used by the employee. 


It is possible to refute the alleged existence of an employer- 
employee relationship by a showing that such service performed 
was either (1) that of an independent contractor, or (2) casual. 
Workmen’s Compensation benefits have not been extended to this 
area in which an employer’s responsibility would be greater than 
his power to control the employee and protect himself. 

The existence of an independent contractor relationship is test- 
ed by determining if a person has the right to control the work of 
another. If the control is delegated or left to the person doing the 
work and he is responsible to the employer only for the result, 
then the relationship is that of an independent contractor. Phaneof 
v. Industrial Commission, 263 Wis. 376, 57 N.W. 2d 408 (1953); 
Behner v. Industrial Commission, 154 Ohio St. 433, 96 N.E. 2d 403 
(1951); Bobik v. Industrial Commission, 146 Ohio St. 187, 64 N.E. 
2d 829 (1946); Industrial Commission v. Laird, 126 Ohio St. 617, 
186 N.E. 718 (1933); Clifton v. Industrial Commission, 52 Ohio L. 
Abs. 144, 82 N.E. 2d 754 (1945); Marrie v. Industrial Commission, 
37 Ohio Op. 384, 81 N.E. 2d 300 (1947). The absence of the right to 
control the worker is imperative for an independent contractor re- 
lationship. Bobik v. Industrial Commission, supra. 

The test for casual employment is not the duration of services, 
but whether or not the services were performed in a connection 
other than the trade or business of the employer. Schneeberg v. 
Industrial Commission, 67 Ohio App. 499, 37 N.E. 2d 427 (1941). 
As long as a person works in the “usual course of the trade, busi- 
ness, profession, or occupation of the employer” regular employ- 
ment exists. Bettman v. Christen, 128 Ohio St. 56, 190 N.E. 233 
(1934); State v. Sword, 43 Ohio L. Abs. 345, 62 N.E. 2d 506 (1945); 
Smith v. Brockamp, 81 Ohio App. 381, 77 N.E. 2d 727 (1947). But 
the majority of cases hold that employment which is for a limited 
or temporary purpose lasting but a few days or weeks is casual. 
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For a collection of cases see 58 Am. Jur., Workmen’s Compensa- 
tion, §94; Re Cagnor, 217 Mass. 86, 104 N.E. 339 (1914); 107 A.L.R. 
941 (1937); Van Nuyes v. Levine, 11 N.J. Misc. 309, 165 Atl. 885, 
33 A.L.R. 1464, 1465 (1932); Chicago G.W., R.R. v. Industrial Com- 
mission, 284 Ill. 573, 120 N.W. 508 (1913). 

The court in the principal case relied upon Northern Trust Co. 
v. Industrial Commission, supra, to establish the implied contract. 
In that case, two farmer employers had often exchanged labor with- 
out any money payments, except for machinery loaned. The bor- 
rowing farmer was held to be the employer of the workers loaned 
from the other farmer-employee. But a more recent case has re- 
quired that a consensual relationship exist between the employee 
and the borrower in order to create a new employer-employee re- 
lationship, and that such a relationship cannot be created by the 
command of the original employer. Boehck Equipment Co. v. In- 
dustrial Commission, 246 Wis. 178, 16 N.W. 2d 298 (1944); Com- 
bustion Engineering Co., Raymond Pulverizer Division v. Industri- 
al Commission, 254 Wis. 167, 35 N.W. 2d 317 (1948). It appears 
that such “consensual relationship” is lacking in the principal case, 
since the exchange of work occurred but once under no legal ob- 
ligation, and no agreement to exchange work on such a basis was 
evident. Bituminous Casualty Co. v. Industrial Commission, 245 
Wis. 337, 13 N.W. 2d 923 (1944). 

To imply a contract relationship, Wisconsin requires that a 
person accept services from another which are valuable to him. 
In re St. Germain’s Estate, 246 Wis. 409, 17 N.W. 2d 582 (1945). 
But Ohio appears to be more strict, and has held that an implied 
contract was not created where a person merely performed serv- 
ices with the expectation of receiving compensation. Tanski v. 
White, 92 Ohio App. 411, 109 N.E. 2d 319 (1952). Thus, Ohio courts 
may well follow Wisconsin in recognizing an employer-employee 
relationship where employers exchange workers quite often or 
where services are rendered under a legal obligation in which 
some form of compensation must be returned. But is is doubtful 
if Ohio courts will go the step further to create an implied contract 
and such a relationship where labor is exchanged under a com- 
munity custom, not subject to legal enforcement. While such an 
act may not be classified as that of an independent contractor, the 
belief is expressed that work on an exchange for one time only as 
in the principal case could be termed a “casual” relationship. 

Theron C. Mock 








